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REPORT. 



To the Legislature of the State of Neic York: 

The Commissioners of the Code, appointed by the 
Act of April 6th, 1857, beg leave to make this their 
fourth 

REPORT: 

At the last session of the Legislature the Commis- 
sioners reported the Political Code complete. Since 
then, they have prepared the draft of a part of the 
Civil Code, which they have distributed for examina- 
tion pursuant to law. 

They have also prepared, in obedience to an act of 
the last session, and now submit to the Legislature, a 
Book of Forms, adapted to the Code of Procedure. 

All which is respectfully submitted. 

DAVID DUDLEY FIELD. 
AVILLIAM CURTIS NOYES. 
ALEXANDER W. BRADFORD. 

New York, March 30th, 1861. 



BOOK OF FORMS. 



PART I. 



SUMMONS. 



No. 1. 

i Summons in actions arising on contract for the recovery of 
money only ; the complaint being also served, {Under sections 128 
and 129.) 

SUPREME COURT. 

John Smith, PMniijfy 

against ) Summons, 

John Jones, DefmdanL 



You are hereby summoned to answer the complaint in this 
action, a copy of which is herewith served upon you, and to 
serve a copy of your answer upon me, at my office, [No. .... 
street,] in the [city] of [Albany,] within twenty days after the 
service hereof, exclusive of the day of service. 

And if you fitil to do so, the plaintiff will take judgment 

against you for dollars, with interest from the .... 

day of ,18... 

A B., 

Ptaintiff^s Attorney, 

[Albany, January 1, 1861.] 

To the defendants above named 
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SUMMONB. 



No. 2. 

iL Summons in other actions; the complaint being also served. 
{Under sections 128 and 129.) 

[Title.] 

You are hereby summoned to answer the complaint in this 
action, a copy of which is herewith served upon you, and to 

serve a copy of your answer upon me, at my oflBce, , 

within twenty days affcer the service hereof, exclusive of the day 
of service. 

And if you fail to do so, the plaintiff will apply to the court 

for the relief demanded in the complaint 

A. B., 

Plaintiff ^s Attorney. 
[Date.] 

To the defendants above named. 

No. 3. 

iii. Summons in actions arising on contract, for the recovery of 
money only ; the complaint not being served. (Under sections 128, 
129, 130.) 

[TitleJ 

You are hereby summoned to answer the complaint in this 

action, which will be [or, which is] filed with the clerk of 

. . . . , and to serve a copy of your answer upon me, at my oflSce, 

, within twenty days after the service hereof, 

exclusive of the day of service. 

And if you fail to do so, the plaintiff will take judgment 
against you for .... dollars, with interest from the . . . day of 

• • . . , JLO ... 

A B., 

Plaintiff^s Attorney. 
[Date.] 

To the defendants above named. 



n 
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smcMOHS. 



No. 4. 

iv. Summons in other actions; the complaint not being served* 
{Under sections 128, 129, 130.) 

[As in No. S, to the word " service " ; and continue!] 

And if you fail to do so, the plaintiff wUl apply to the court 
for the relief demanded in the complaint 

A. B., 
Plmntiff^s Attorney, 

To the defendants above named. 



u 



PART II. 



PLEADING& 



Chapter I. COMPLAINTS. 
IL DEMURRERS, 
in. ANSWERS. 
IV. SUBSEQUENT PLBADINGa 



CHAPTER L 

COMPLAINTS. 
Title 1. General form. 

2. Bt or AOAIKST particular PKB801I& 

3. For debt. 

4. For damages, upon contraot. 

5. For damages, upon wrongs. 

6. For spegifio property. 

7. For specl&l relief. 

8. For ordinary and special relief unitisi. 
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COMPLAINTS. 



TITLE I. 

GENERAL FORM. 

No, 5. 

General form of complaint ; containing several causes of action^ 

(Under sectimts 142, 167.) 

SUPEEME COURT. 

[ Names of all the plaintiffs ] ) (hinphint 

^^irist \ County of [ Albany.] 

' [ Names of all the defendants.] V 

l^he plaintiff complains, and alleges : 
First: For a first claim:' 

I 

II 

Ill 

Second: For a second claim : 

I 

II 

Ill 

Third: For a third claim : 

I 

II 

Ill 

Wherefore the plaintiff demands judgment : 

1. 

2 

A.B., 

Plaintiff^s Attorney. 
[Albany, January 1, 1861.] 

[ Verification.] 

* The word count is inappUcable to pleadings under the Code, which rejects 
fictions, and therefore cannot admit different modes of stating the same cause. 
If there be really different causes of action to be stated, they should be called, 
as they are, different causes of action, or more shortly different claims. 
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COMPLAINTS. 



TTTLB II 

BT OB AGAINST PABTICULAB PEBSONS. 

No. 6. 

i. By an executor. 
SUPREME COUBT. 

John Smith/ as executor of the willj 

of James Smith, deceased, | _ _ . _ 

againa \ CoUNTY OF [ AlBANT.] 

John Jones. 

The plaintiff complains, and alleges : 

L [State a cause of action accruing to the testator.*] 

n. That the said James Smith in his lifetime made and pub- 
lished his last will, whereby he appointed the plaintiff executor 
thereof. 

m That on the. . . .day of j 18 • ., at , 

the said James Smith died. 



* The word " as " is essential, nor can it be easily replaced by any other 
word. Thus a declaration which invariably, and more than a dozen times, 
mentioned the plaintiff as '' the said Sarah, executrix as aforesaid," closing 
with profert of letters testamentary, was held to be fatally defective under 
the old practice. (EenshaU v. Roberts^ 5 East, 151, 154.) The same rule has 
been settled in the court of appeals. (Compare Merritt v. SeamaUj 6 N. Y., 
[2 Seld.J, 168, with Smith v. LevinuSj 8 K Y. [4 Seld.J, 474; and see also 
Gould Y, 01088, 19 Barb., 185; Sheldon v. Hoy, 11 How., 14; Ogdemburgh 
BanJcY, Van Rensselaer^ 6 Hill, 241.) If the plaintiff's character is thus stated 
in the title, it is not necessary to repeat it, but he may afterwards be called 
" the plaintiff." (See Stanley v. ChappeU, 8 Cow., 235.) 

* Promises made to the testator should not be stated as made to " the 
plaintiff^ {WorderiY, Worthington, 2 Barb., 370; Christopher v. Stockholm^ 
5 Wend., 36.) 
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OOMPLAHnB. 



IV. That on the day of , 18 . ., letters 

testamentary were duly issued on the said will, to the plaintiflF, 
by the surrogate of the county of * 

\Demand of Judgment] 



No. 7. 

ii By an administrator, 
SUPREME COURT. 



John Smith, as administrator of thCj 

estate of James Smith, deceased, f ri^,,„„„ ^„ 
agamst > OOUNTT OF 

John Jones. 

The plaintiiff complains, and alleges : 

I. [Staie a cause of action accruing to the intestate,'] 

IL That on the .... day of , 18. ., at , 

the said James Smith died intestata 

III. That on the day , 18. ., letters of 

administration upon the estate of the said James Smith were duly 

issued by the surrogate of the county of , to the 

plaintiff, by which he was appointed administrator of all the 
goods and credits belonging to the said James Smith at the time 
of his deatk* 

[Demand of Judgment] 



' The surrogate's jurisdiction is all that need be shown. {Emery v. HUdreth, 
2 Q-ray, 228; see Bloom v. Burdickj 1 Hill, 134.) And this is sufficiently 
pleaded by the use of the word " duly.^* (Code, § 161.) The executor's authority 
to sue depends solely upon the letters testamentary. {Thomas v. Cameronj 
16 Wend., 580.) 

* The surrogate's jurisdiction is sufficiently shown. (Code, § 161.) It seems 
proper to show what kind of administrator the plaintiff claims to be. He 
might be an administrator de bonis non. The defendant might have paid the 
debt to some one claiming to be administrator, and might desire to know 
whether the claims of the two conflicted. The omission of this clause would 
not, however, be any ground for demurrer, and rarely for even a motion. 
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OOMPLAIllTS. 



No. 8. 

ill Against an eaxcutor. 
SUPEEME COURT. 

John Smith 

agairuft 1 CoUNTY OF, 

William Jones, as executor or the( 
will of John Jones, deceased 

The plaintiff complains, and alleges : 

I. [>Sfeife a cause of action against the testator,'] 

II. That the said John Jones is dead. 

m That the defendant is the executor of the last will of ^he 
said John Jones.* 

\Demand of Judgmeni.\ 



No. 9- 

iv. Against an administrator. 
SUPEEME COURT. 



John Smith 

against I COUNTT OP 

William Jones, as administrator of the[ 
estate of John Jones, deceased. 

The plaintiff complains, and alleges : 

L [State a cause of action against the intestate.'] 

II. That the said John Jones has died intestate. 

in. That the defendant is administrator of the estate of the 
said John Jones.* 

\Demand of Judgment,] 

^ If letters testamentary have not been issued, the defendant is not an 
executor. (Thomas v. Cameron, 16 Wend., 579.) And as the matter is 
clearly within the defendant's knowledge, the plaintiff may use a very 
general method of pleading. Everything necessary to constitute the execu- 
torship is included in this averment 

2 
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COUPLAniTS. 



No. 10. 
V. By the committee of a lunatic or drunkard. 
SUPREME COURT. 



John Smith, as committee of James 
Smith, a lunatic [or habitual drunk- 
ard], ^County of 

against 
John Jones. 



The plaintiff complains, and alleges : 

L [fState the cause of action, if it o/ccrued to the lunaMc before the 
appointment of the committee. If it accrtied afterwards^ state it after 
the next articles.'] 

n. That on the day of , 18 . . , at , 

the supreme court, at a special term thereof, [or, the county court 

of the county of , or otherwise,'] duly* adjudged the 

said James Smith to be a lunatic [or, of unsound mind, or, an 
habitual drunkard] 

in. That, [at the same time and place, or on, etc., at etc.,] the 
said court duly * appointed the plaintiff committee of the said 
James Smith, with the [usual] powers. 

[Demand of Judgment.] 



^ If the appointment was made by the supreme court, the word " duly " 
may be omitted, as jurisdiction will be presumed. (See Bloom v. Burdickj 1 
Hill, 130.) If made by a county court, " duly " is sufficient^ and proper, to 
show jurisdiction in pleading. 
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COMPLAHtTB. 



No. 11. 

« 

VL Against the committee of a lunatic, Jkc, 
SUPEEME COUET. 

John Smith \ ! .' 

against I 

William Jones, as committee of/ CotlNTT OF ' 

John Jones, a lunatic [or habitual V 
drunkard]. ) 

The plaintiff complains, and alleges: 

L [f^te a cause of action against the lunaticJ\ 

11. That afterwards \or on the day of , 18, .] 

the said John Jones was duly * adjudged by the [supreme] court 
to be a [lunatic] 

IIL That the defendant was duly * appointed by the said cotiapt 
committee of the [person and] estate of the said [lunatic] - • 

Wherefore the plaintiff demands judgment for 

dollars, with interest from , to be paid out of the 

estate of the said John Jones in the hands of the defendant 

No. 12. 

vii. By a public officer, 
SUPEEME COUET. 

BoBERT Denniston, | as controller of I 
the State of New York,] f ^ 

agoM ■• > <='O^NTr OF 

John Jones. 

The plaintiff complains, and alleges : 

I. That he is the [controller] of the [State of New York.]* . 

IL [State the cause of octixyrL] . ... 

[Demand of Judgment} 



* See note 1, on page 10, 

' This allegation is proper, and might be required on motion, if omitted, 
though the complaint would be good on demwrer without it (Compare 
Oould V. Cflassj 19 Barb., 185, with SmWi, v. Lmnus, 8 N. Y. [4 Seld.J, 447.) 



12 BOOK OF FORMS. 



ooMPLAorrs. 



No. 13. 

viii By a receiver^ appointed by ike court in an action, 
SUPREME COURT. 



Jbinr Smith, as receiver of , 

againgt ^ COXJJNTY OF 
John Jonks. 

The plaintifr complains, and alleges : 
L [Staie the original cause of action,^ 

IL That on the day of , 18, ., at , 

the plaintiff was appointed by the [supreme] court, at a special 
term thereof, in an action therein pending between A. B., 
plaintiff, and C. D., defendant, receiver of [state the property so as 
to include the cause of action.'] 

ILL That on the [same] day he duly qualified as such receiver. 

IDemand of Judgment.] 

No. 14. 

in. By a receiver^ appointed hy a judge in supphmerUary proceedings. 

[TiTLB AS IN No. 13.] fCoUNTT.J 

The plaintiff complains, and alleges : 

I. [State the original cause of action.'] 

IL That on the .... day of , 18. ., at , 

the plaintiff was duly appointed by E. F., a justice of the 

supreme court, [or, county judge of county,] receiver 

in proceedings supplementary to execution against one 0. D., of 
all the real aT)d personal property of the said 0. D. 

HL That on the [same] day he duly qualified as such 
receiver. 

[De/numd of Judgment] 
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coMPLAima. 

No. 15. 

X. By receiver of a hank. 

L \TWje and commencement as in No. 13.] 

IL That on the , . . . day of , 18 . ., at , 

the supreme court, at a special term thereof, adjudged the [said] 
bank to be insolvent, and appointed the plaintiff receiver of all 
its effects. 
in. That on the [same] day, he duly qualified as such receiver. 

I Demand of Judgment,] 

No. 16. 

xL Against a receiver, 
SUPREME COURT. 



John Smith 

against ^ OOUNTY OP 

John Jones, as receiver of 

The plaintiff complains, and alleges: 
L [State the cause of action,] 
IL That the defendant is receiver of . • . 

[Demand of JudgmmL] 
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OOMPLAIRTS. 



No. 17. 

xii. By a joint stock company^ suing hy an office} 
SUPEEME COURT. 

John Smith, as president for trea- 
surer] ofthe_^... Company, ( CounTT OF 

> John Jones. 

i * 

The plaii\tiff complains, and alleges : 

I. That be is the [president] of the company ^boye named. 

II. That the same is a joint stock company, consisting of 
seven' [or, more than seven] shareholders;" doing business 
in 

m. [ SMe the, cause of action^ 

\ Demand of Jtidgmmt] 



No. 18. 

xiii. By an association^ 
[ Title.] fCouNTT.] 

The plaintiff complains, and alleges : 

I. That he is the [ treasurer ] of the above named association. 

II. That the same is composed of seven [ or, more than seven] 
persons. 

III. [State the cause of action, showing a common right in the 

association,'] 

\ Demand of Judffmeni,'} 

» Laws of 1849, chapter 258. 

* This is a material and issuable allegation. {Tiffany v. WUHamSy 10 Abb., 
205 ; Tibhets v. Bhod, 21 Barb., 655.) 

' It is not necessary to give the names of the shareholders. {Tibhets y. Bloody 
aipra.) 

* Laws of 1851, chapter 455. 
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COKPLAIlfTB. 



No. 19. 

xiv. By a foreign corporation.'^ 
SUPEEME COURT. 



The New York and New Haven] 

^^"""^aST"^ i County of 

John Jones. 

The plaintiff complains, and alleges: 

L That it was incorporated by [or, under] an act of the 

legislature of the [State of Connecticut,] passed on the 

day of 18 . . , for the purpose of [constructing and 

maintaining a railroad fix)m the city of New Haven westerly 
towards the city of New York.] 

n. [/Sfazfc the cause of action.'] 

[Demand of Juclgmmt,] 

No. 20. 

XV. By an in/ant 
SUPREME COURT. 



John Smith, an infant, by James 

Smith, his eiiardian, I ^ 

. . ) County of 

(igavnst 



John Jones. 



The plaintiff complains, and alleges : 

I. That he is under the age of twenty-one years. 

IL That on the day of , 18. ., at , 

the above named James Smith was duly* appointed, by A. B., 

' A foreign corporation must allege its corporate character in the complaint 
( Connecticut Bank v. Smithy 9 Abb., 175. See contra, Holyohe Bank v. Haskms^ 
4 Sand.f 675.) But a domesUc corporation need not aver its incorporation at 
all {Lafayette Insu/rance Company v. Rogers, 30 Barb., 492 ; Shoe and Lea^OimS 
Bank v. Brawn, 9 Abb., 219; Kennedy v. CoUcm, 28 Barb., 62; IhUchets 
Cotton Manufacturing Co,, 14 John&, 245.) 

» Code, § 161. 
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COMPLAIITTS. 

a juBtice of tliis court, [or, county judge of county,] 

guardian of the plaintiff for the purposes of this action. 
ITT. [State the cause of actional 

[Demand of Judgment] 

No. 21. 

xvi Against a married to&man, on her note. 
SUPREME COURT. 



John Smith 

against ^ CoUNTY OF 

Mart Jones. 



The plaintiff complains, and alleges: 

L That the defendant is the wife of one William Jonea 

11. That at the time of making the note hereinafter men- 
tioned, the defendant was, and still is, seised in fee [or otherwise] 
in her own separate right of [a farm in the town of Bern, 

Albany county, containing about acres of land, 

of the value of dollars.]* 

HX That on the , day of , 18. ., at .... 

. . . ., in consideration of the ,said note, the plaintiff [sold and 
delivered to the defendant twenty cows, of the value of .... 
.... dollars, which were used to stock her said farm.]* 

[If the consideration was not a direct benefit to the defendant or 
her estate, substitute the following: 

nX That on the day of , 18. ,, at 

,...., in consideration of the said note, and iat the request of the 

defendant, the plaintiff delivered to , twenty cows, 

of the value of dollars. 



* The complaint must show what the estate is, and what is its value. 
{SexlUm V. Fleet, 6 Abb., 9 ; Cohine v. 8L John, 12 How., 336.) 

* It the debt is contracted for the benefit of the wife, or of her estate, no 
allegation of an intent to charge it on the estate is necessary. (See FoZe t. 
IBed&rer, 18 N. Y., 273, 284, 285.) 
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COMPLAINTS. 

■ ■ ■ . ■ ■ 

IV. That in consideration thereof, the defendant agreed to 
charge her said estate with the amount of the said note.]* 

rV. [or v.] [Set forth the note in the usual manner,^ 

Wherefore the plaintiflf demands judgment :* 

1. That the said note be a charge upon the said estate of 
the defendant; 

2. That the said estate be applied to the payment of the sum 

of dollars, with interest from the day of .... 

, 18. .. 

. 8. That a receiver be appointed to take possession of the 
same, for that purpose." 

No. 22. 

xviL Against husband and wife, for an ante-nuptial debt of the 
wife, the husband not having acquired any of her property. 

SUPREME COURT. 



John Smith 

against ^ CoUNTY OP 

John Jones and Mary his wife. 



The plaintiff complains, and alleges : 

L [State the cause of action,'] 

IL That afterwards the defendant, Mary, married the defend- 
ant, John, and is still his wife. 

[Demand of Judgment.']^ 

* If the consideration was not for the benefit of the wife or her estate, thw 
allegation is necessary. {Yah v. Dedertr^ 18 N. Y., 281.) The agreement 
must be in writing (8. C, Trans. Rep., 90) ; but this need not be alleged in 
the complaint 

« See Cobine v. St. John, 12 How., 339 ; Yale v. Dederer, 21 Barb., 292. 

* Whether the " Married Women's Act " of 1860 dispenses with the neces- 
sity for this peculiar form of action and complaint, is a question that we do 
not feel at liberty to decide. It will no doubt be judicially considered at an 
early day. 

* There is no difference in the form of judgment, though the execution is 
restricted. (Laws of 1853, p. 1057.) 

3 
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COHPLAIHTS. 

No. 23. 

xviiL The same, the husband having acquired property from the wife, 
[Title.] [County.] 

I and IL [As in the preceding form,'] 

ILL That before the said marriage the said Mary owned 
[describe the property,] 

IV. That [before or since] the said marriage, the said Mary 
conveyed to the said defendant John all the said property. [Or 
if a part onty was conveyed^ describe it.] 

V. That the value of the property so conveyed was 

dollai*s. 

[Demand of Judgment'] 

No. 24. 

xix. By the assignee of a claim, 
SUPREME COURT. 



John Smith 

against )> CoUNTY OF 

John Jones. 



The plaintiff complains, and alleges : 

I. [State a cause of action accruing to the plaintiff^ s assigrwr.] 

IL That on the day of , 18 . ., at 

the said A. B. assigned the said claim to the plaintiff.' 

[Demand of Judgment.'] 



' That some such allegation is necessary, see Prindle v. CaruOiera^ 15 N. Y., 
426; White v. Broum, 14 How., 282; Adams v. HoJley, 12 How., 330. That 
this is sufficient, see Martin v. Kanouse, 2 Abb., 331; Homer v. Wood^ 15 



Barb.^ 3/Z2.. 
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COMPLAINTS. 



No. 25. 

XX. By an assignee for the benefit of creditors, 
SUPEEME COURT. 



John Smith 

against y CoUNTY OF 

John Jones. 



I 



The plaintiflF complains, as assignee for the benefit of the 
creditors of A. B.,* and alleges: 

I. [State a cause of action accruing to the a^signor.J^ 

n. That on the day of , 18 . . , at , 

the said A. B. assigned all his property, including the said claim, 
to the plaintiff [in trust for the purpose of paying all his debts.]* 

[Demand of Judgment'] 



* An assignee for the benefit of creditors is a trustee, and is not personally 
liable for costs. But he must allege in his complaint that he sues as stich^ or 
the court will not relieve him, in case he fails in the action. {Murray v. Eim- 
drickson^ 6 Abb., 96 ; 1 Bosw., 635.) For any other purpose this allegation 
is entirely unnecessary. 

^ The clause in brackets is only necessary fbr the purpose stated in the 
precedmg note. 
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coKPLAian. 



TITLE m. 

FOE DEBT. 

SBcrioir 1. Money lent. 

2. Money received. 

8. Money paid. 

4. Goods sold and delivered. 

6. Good» gold but not delivered, the title having passed. 

6. Goods sold, the title not having passed. 

7. Price of real property sold. 

8. For services. 

9. Rent, board, &o. 

10. By carriers. 

11. On an award. 

12. On judgments. 

13. On instruments for the payment of money only. 

14. On promissory notes. 

15. On inland bills of exchange. 

16. On foreign bills of exchange. 

17. On insurance policies. 

18. On a guaranty. 

19. On debts created by statute. 

20. For several causes of action. 



No. 26. 

Sec. 1. Complaint for money lent. 
S UPREME COU RT. 

John Smith / 

against > CoUNTY OF 

John Jones. \ 

The plaintiff complains, and alleges : 

ff. That on the day of , 18. ., at 

ho lent to the defendant dollars.' 



* It is not necessary to state when the debt was to be repaid except for 
the purpose of fixing a date for interest. The presumption of law is, that it 
w»s U> be paid immediately. {Peeis v. Brati^ 6 Barb.« 662.) 

Not is "it necessarv to show that the debt was due at the commencement 

m 

of the aetien. It it was not^ that is matter of defense, to be set up in the 
Aoamr. OSMA v. Bolrn^, 19 N. T., 271.) 
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COMPLAINTS. 



IL That the defendant has not paid the same* [except 

dollars, paid on the day of , 18 . ..]' 

Wherefore the plaintiflF demands judgment for dol- 
lars, with interest from the day of , 18. .." 

*Sfea 2. Complaints fob money received for plaintiff's use. 

No. 27. 

L Common form. 
[Title.] [Cotjntt.] 

The plaintiff complains, and alleges: 

L That on the day of ,18 . ., at , 

the defendant received dollars from one James Brown, 

for the use of the plaintiff.* 

IL That the defendant has not paid the same. 

\Pefmand of Judgment] 



' It may be doubted whether the allegation of non-payment is necessary. 
(See Lanning v. Carpenter, 20 N. Y., 458; McKyring v. Ball, 16 N. Y., 297.) 
As any payments must be pleaded, it is certain that the most general form of 
averring non-payment is sufficient. It is not necessary to add " or any part 
thereof." 

* Although not necessary, it is highly proper to credit the defendant with 
any payments. 

* The common demand for costs is unnecessary. 

* The case of Lienan v. Lincoln, 2 Duer, 670, is sometimes cited to show 
that this allegation is not sufficient on demurrer. But although the head note 
of that case states such a doctrine, it will be found that no such allegation 
was before the court. The plaintiff in that cause averred that the defendant 
was indebted (a mere conclusion of law) to him for " moneys, notes and effects," 
received for the use of the plaintiff^'s assignor. An account was annexed, 
showing that more than all the balance claimed consisted of promissory notes 
received by the defendant. It was not alleged that these notes had been paid 
to the defendant, and therefore he could not be charged with their amount 
No one pretends that an action for money received can be sustained upon 
proof of 7iotes received and uncollected, and the complaint in Lienan v. Zt»i- 
eoln contradicted itself on its face. 
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No. 28. 

iL For price of goods sold by a factor. 



[Title.] fCouNTT.] 

The plaintiff complains, and alleges : 

L That on the day of ,18 . ., at 

he delivered to the defendant [one thousand barrels of flour] for 
sale upon commission. 

IL That on the day of > 18. ., [or, on some 

day unknown to the plaintiff, before the day of , 

18 . . ,] the defendant sold the said merchandise for 

dollars. 

[IIL That the commissions and expenses of the defendant 
thereon, amount to dollars.]* 

rV. That on the day of , 18. ., the plaintiff 

demanded from the defendant the proceeds of the said merchan- 
dise.* 

V. That he has not paid the same. 

\Pema'nd of Judgmeni,\ 



' This form is drawn on the presumption that the factor has not accounted. 
If he has accounted, but not paid, the better form is on an '^ account stated." 
If he has not accounted, it is improbable that the plaintiff will know the 
precise amount of his expenses, and it is not necessary to credit him with 
them in the complaint 

^ An express demand should be alleged. (Baird v. Walkerj 12 Barb., 298 ; 
EaMm v. Orqfta, 4 E. D. Smith, 490 j 2 Abb., 303.) 
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No. 29. 

iii. For money received by defendant^ through mistake of the plaintiff, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , 

the plaintiff, intending to pay the defendant [fifty] dollars, paid 
to him [five hundred] dollars by mistake. 

IL That the defendant has not repaid the sum overpaid.* 

\ Demand of Judgment. \ 

Sec. 3. Complaints for money paid. 

No. 30. 

L For money paid to a third party at tJie defendants request 

[Title.] [Countt.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at 



at the request of the defendant, the plaintiff paid to one James 
Brown dollars. 

IL That in consideration thereof, the defendant promised to 
pay the same to the plaintiff [on demand.]' 



* A demand is not necessary ( Utica Bank v. Van Cfieson^ 18 Johns., 485), 
but it may affect the question of interest. 

* This allegation is not absolutely necessary, as the law will imply a promise, 
but as an express promise is nearly always made in such cases, it is better to 
state it. If no express promise is made, none should be pleaded. (See Far- 
ron V. Sherwood, 17 N. Y., 230 ; see also Berry v. Femandes^ 1 Bing., 338^ 
Ihimford v. MessUer^ 5 Mau. & SeL, 446.) 
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EX That [on the day of , 18. ., theplaintiflf 

demanded payment of the same from the defendant, but] he has 
not paid the same.' 

[Demand of Judgment] 

No. 31. 

iL JSy surety against prindpaL 
[TitleJ [Countt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., a judgment 

was [duly]* rendered in the court of , against 

the defendant, in favor of one James Brown, for 

[dollars,] from which the said defendant appealed to the [court 
of appeals.] 

IL That on the day of , 18 . ., at the request 

of the defendant, the plaintiff executed an undertaking, a copy 
of which is hereto annexed. 

III. That [at the term of the said court of appeals] 

the said judgment was affiurmed, with dollars costs and 

damages. 

IV. That on the day of , 18. ., the plaintiff 

paid dollars upon the said undertaking, to the said Brown. 

V. That the defendant has not paid the same to the plaintiff 

[Demand of JudgmeiU.\ 
[Annex copy of ike Undertaking^ 



^ No demand is necessary. It is inserted here only as an example of thQ 
mode of alleging demand when it is desired to fix a date for the commence- 
ment of interest 

• If the judgment was rendered in a court of inferior or limited jurisdiction, 
the word '* duly " implies jurisdictioa (Code, § 161.) 
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No. 32. 

Sec 4 Complaints for goods sold and delivered. 
L Goods sold to defendant at a fixed price, 
[Title.] [Countt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at 



he sold and delivered to the defendant* [one hundred barrels 
of flour, or^ the goods mentioned in the schedule hereto annexed, 
or^ sundry goods.]' 

IL That the defendant promised to pay dollars for 

the said goods." 

IIL That he has not paid the sama* 

\Demand of Judgment.] 

* An averment of request is not necessary. (Acome v. American Mineral 
Co., 11 How., 27 ; Qlenny v. Hitchins, 4 How., 98 ; note to Fisher v. Pyne^ 
1 M. & G., 266 ; approved in Victors v. Davis, 1 Dowl. & L., 986, 12 M. & W., 
760; Parke, B.) 

' Details may be had in a bill of particulars. 

* It is not necessary to specify any time at which the debt was to be paid. 
A general promise is to be construed as a promise to pay immediately. {PeeU 
V. BraU, 6 Barb., 662; QihhsY. Souiham, 5 Barn. & Adol., 911.) If the 
promise waa to pay at a certain time, not yet elapsed, that is matter of de- 
fense. (Smith V. Holmes, 19 N. Y., 271.) But if a day was fixed, it will, if 
stated, furnish a date for the commencement of interest (See Van Rensselaer 
y. Jewett, 2 N. Y. [2 Oomst], 140.) 

* No demand is necessary. (See Qibhs v. Souiham, 6 Bam. & AdoL, 911; 
Radf(yrd v. Smilh, 3 M. & W., 258.) 
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No. 33. 

iL The same, at a reasonable price, 
[Title.] | Couhtt, J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , he 

sold and delivered to the defendant [sundry articles of house 
furniture.] 

IL That the same were reasonably worth 

dollars.' 

TIL That the defendant has not paid the sama' 

\ Demand of Judgment \ 

No. 34. 

iii. I^or goods delivered to a third party at defendant's request^ at a 
fixed price, 

[Title.] [Couwtt.] 

The plaintiff complains, and alleges : 

L That on the day of 18. ., at , 

he sold to the defendant [one hundred barrels of flour,] and, at 
the request of the defendant, delivered the same to one James 
Brown. 

IL That the defendant promised to pay to the plaintiff .... 
dollars therefor. 



HL That he has not paid the sama 

\ Demand of J'udgment.\ 



* The law implies a promise to pay so much as the goods are reasonably 
worth. This is^ however, matter of hiw, and should not be pleaded, (farrou 
T. SKencood, 17 K Y., 230.) 

It is not necessary to show that the debt was due before the commcnceaie'^t 
of the action, nor even at the date of the complaint. (Smith v. HoimeSy 19 2T. 
Y., 271.) 

' See note 4, on page 25. 
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No. 35. 

iv. For necessaries furnished to defendant's family^ withoitt his 
eocpress request^ at a reasonable price. 

[Title.] [Countt.J 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , 

he furnished to Mary Jones, the wife of the defendant, at her 
request, sundry articles of [food and clothing.]' 

n. That the same were necessary for her. 

III. That the same were reasonably worth 

dollars. 

IV. That the defendant has not paid the sama 

[Demand of Jtidgment.] 



Sec 5. Complaints for goods sold, but not delivered, 

THOUGH THE TITLE HAS PASSED. 

No. 36. 

L For goods sold at a fixed price, 
[Title.] [Countt.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , he 

sold to the defendant [all the crops then growing on his farm 
in ] 



' It is unnecessary to allege that the wife acted as the husband's agent, or 
with his consent In nine cases out of ten, these averments would be fictions 
of law, which must never be pleaded under the Code. The husband is liable 
in the proper cases, although he has expressly forbidden the plaintiff to trust 
his wife. (2 Kent's Com., 148 ; Sykes v. HahUad, 1 Sand., 483.) 
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II. That the defendant promised to pay the plaintijBF 
dollars for the same. 

III. That he has not paid the same. 

[ Demand of Judgment] 



No. 37. 

ii. The same at a reasonable price, 
[Title.] |County.] 

The plaintiff complains, 'and alleges : 

I. That on the day of , 18. ., at , he 

sold to the defendant [all the fruit growing on his orchard, 
in ] 

IL That the same was reasonably worth 

dollars. 

III. That the defendant has not paid the same. 

[Demand of Judgment.] 



Sec. 6. Complaints for goods sold, the title not having 

PASSED. 

No. 38. 

L For goods made at defendants request, and not accepted. 

[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That on the day of ? 18 . . , at , 



the defendant agreed with the plaintiff that the plaintiff should 
make for him [six tables, fifty chairs and four bureaux,] and 
that the defendant should pay for the same upon delivery thereot 
dollars. 
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IL That the plaintiff made the said goods, and on the 

day of ." . , 18 . . , offered to deliver the same to the 

defendant, and has ever since been ready and willing so to do. 

HL That the defendant has not paid for the same* 

[Demand of Judgmentl 

No. 39. 

iL For deficiency upon a resale [goods sold at auction,^ 
[Title.] fCouNTY.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18 . . , at ^ 

he put up at auction sundry [articles of merchandise,] subject 
to the condition that all goods not paid for and removed by the 
purchaser thereof, within [ten days] after the sale, should be re- 
sold by auction on his account, of which condition the defendant 
had notice. 

II. That the defendant purchased [one crate of crockery] at 
the said auction at the price of dollars. 

IIL That the plaintiff was ready and willing to deliver the 
same to the defendant, on the said day and for [ten days] there- 
after, of which the defendant had notice. 

IV. That the defendant did not take away the said goods pur- 
chased by him, nor pay therefor, within [ten days] after the sale, 
nor afterward.* 

V. That on the day of , 18. ., at , 

the plaintiff resold the said [crate of crockery,] on account of 
the defendant, by public auction, for dollars. 



* The fact of non-payment is all that is material ; non-acceptance is of no 
consequence. 

* Unless the seller agreed to deliver, it is the purchaser's duty to fetch the 
goods. {Bdch V. Owtn, 5 T. R., 409.) 
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VL That the expenses attendant upon such resale amounted 
to dollars. 

VIL That the defendant has not paid the deficiency thus 

arising, amounting to dollars. 

[Demand of Judgmeni.] 

Ssc. 7. Complaints for the price of real property sold. 

No. 40. 

L For the purchase money of lands conveyed. 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of ? 18. ., at , 

the plaintiff sold * and conveyed to the defendant [the house and 
lot No. 100 State street, in the city of Albany, or, a farm known 
as " Decker^s farm " in the town of Ooeymans, or, a piece of land 
lying, (fcc] 

IL That the defendant promised to pay the plaintiff 

dollars for the said land. 

in. That he has not paid the same. 

[Demand of Judgment.] 

No. 41. 

ii For the purchase money of real property contracted to be soldj 
hut not conveyed, 

[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the plaintiff and defendant mutually agreed that the plaintiff 



* The word " sold " seems to imply a request 
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should sell to the defendant, and that the defendant should pur- 
chase from the plaintijQF [the house and lot No. 100 State street, 
Albany, or^ one hundred acres of land in the town of Water- 
vliet, Albany county, bounded by the railroad, and by other 
lands of the plaintiff,] for dollars. 

IL That on the day of , 18 . . , at , 

the plaintiff tendered [or, was ready and willing, and offered to 
execute] a sufficient deed of conveyance of the said property to 
the defendant, on payment of the said sum, and still is ready 
and willing to execute the same.* 

IIL That the defendant has not paid the said sum. 

[Demand of Judgment,'] 



Sec. 8. Complaints for servicks. 

No. 42. 

L For services^ at a fioced price, 
fTiTLB.J [County.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , 

the defendant [hired him as a clerk, at the salary of 

dollars per year.] 

IL That from the [said day] until the day of , 

18. ,, the plaintiff [served the defendant as his clerk.] 

m That the defendant has not paid the said salary. 

\Defmand of Judgment,'] 



' This averment is necessary. (Beecher v. Conradt^ 13 K Y. [3 Kern.]. 110.) 
" Execute " implies delivery. {Lafayette Ins, Co. v. Rogers^ 30 Barb., 492.) 
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No. 43. 

iL For services^ at a reasonable price. 
[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That between the day of , 18 . . , and the 

day of , 18 . . , at , he [executed 

sundry drawings, designs and diagrams,] for the defendant, at 
his request 

IL That the said services were reasonably worth 

dollars. 

III. That the defendant has not paid the same. 

[Demand of Judgment] 

No. 44. 

iii. For services and materials^ at a fioced price. 
[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18 . . , at , 

he [furnished the paper for and printed one thousand copies of a 

book called ,] for the defendant, at his request [and 

delivered the same to him.] 

IL That the defendant promised to pay dollars 

therefor. 

III. That he has not paid the sama 

[Demand of Judgment!] 
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No. 45. 

iv. For services and materials at a reasonable price. 
[TiTLE-J [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

he built a house [known as No. street, in said city,] and 

furnished the materials therefor, for the defendant, at his request 

II, That the said work and materials were reasonably worth 
dollars. 

IIL That the defendant has not paid the same. 

\De7nand of Jvdgment.\ 

Sec. 9. Complaints foe bent, board, etc. 

No. 46. 

L For rent reserved in a lease. 
[Title.] [Countt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the defendant entered into a covenant with the plaintiff,* under 
their hands and seals, a copy of which is hereto annexed 

[Or state the substance of the agreement,} 

11. That the defendant has not paid the rent of the [quarter] 

ending on the day of , 18. ., amounting to 

dollars. 

[Demand of Judgment,] 



' This allegation necessarily includes the fact of deliyerj of the instrument 

5 
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No. 47. 

iL Far ust avd occupation at a fished rent 
[Title.] [Couhtt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18 . ., at , 

the defendant hired from the plaintiff [the house and lot, No. 
100 State street, Albany,] at the rent of dollars, pay- 
able on the first days of 

IL That the defendant occupied the said premises from the 
day of , 18. ., to the day of , 

18... 

HL That the defendant has not paid dollars, being 

• the part of said rent due on the first day of , 18. .. 

[Demand of Judgment} 

No. 48. 

iiL For use and occupation at a reoLsonoibU rent 
[TiTLE.J [County.] 

The plaintiff complains, and alleges : 

I That the defendant occupied the [house and lot, ITo. 100 
State street, Albany,] by permission of the plaintiff, fix)m the 

day of , 18. ., until the day of 

,18./ 

n. That the use of the said premises for the said period, was 
reasonably worth dollars. 

IIL That the defendant has not paid the same. 

[Demand of Judgment} 



* In this action, the plaintiff need not allege title, and the defendant cannot 
object to his title. (See Vemam v. JSmiih, 15 N. Y., 329, and cases cited.) 



••» 
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No. 49. 

iv. For board and lodging, 

[TITLE.J fOoUHTT.] 

The plaintiff complains, and alleges : 

L That from the day of , 18. ., until the 

day of , 18. ., the defendant occupied certain 

rooms in the house [No. 100 State street, Albany,] by permission 
of the plaintiff, and was famished by the plaintiff, at his request, 
with food, attendance and other necessaries. 

IL That [in consideration thereof, the defendant promised to 

pay, or J the same were reasonably worth] the sum of 

dollars. 

nX That the defendant has not paid the same. 

\Defmand of Judgment] 

Sec 10. Complaints by OARBiERa 

No. 50. 

L For Jreight of goods, 

fTlTLB.] fCoUNTT.] 

The plaintiff complains, and alleges : 

I That on the day of ., 18. ., he transported 

in [his barge, or otherwise] [one thousand barrels of flour, or^ 

sundry goods] from to , at the request of the 

defendant 

IL That the defendant promised to pay the plaintiff the sum 
of [one dollar per barrel] as freight thereon. [Or: That such 
transportation was reasonably worth dollars.] 

UL That the defendant has not paid the sama 

\Demand of JudgmerU.] 
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No. 51. 

iL For passage money, 
[Title.] [Cotmrr.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., he conveyed 

the defendant [in his ship, called the "Daniel Webster,"] from 
to , at his request 

IL That the defendant promised to pay the plaintiff 

dollars therefor. 

[Or, n. That the said passage was reasonably worth 

doUara] 

UL That the defendant has not paid the sama 

{Demand of Judgment.l 

Sec 11. Complaint on an awabd. 

No. 52. 

[TiTLB.] [COUNTT.] 

The plaintiff complains, and alleges : 

L That on the day of ,18 . ., at , 

the plaintiff and defendant having a controversy between them 
concerning [a demand of the plaintiff for the price of ten barrels 
of oil, which the defendant refused to pay], agreed to submit the 
same to the award of A. B. and C. D., as arbitrators [or, 
entered into an agreement, a copy of which is hereto annexed.] 
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IL That on the day of , 18 . . , at , 

the said arbitrators awarded that the defendant should [pay 
the plaintiff dollars.]* 

HL That the defendant has not [paid the sama]* 

[Demand of Judgment.] 

Sec. 12. Complaints on judgments^ 

No. 53. 

On a foreign jvdgmmL* 
[TiTLE.J [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18 . . , at , in 

\ the state [or, kingdom] of , the court of 

that [state,] in an action therein pending between the plaintiff 
and the defendant, duly* adjudged that the defendant should pay 
to the plaintiff dollars, with interest from the said date. 

IL That the defendant has not paid the same. 

[Demand of Judgment.] 

* Unless there was a special agreement, this allegation is sufficient The 
arbitrator cannot "award" without " publishing " his award, and "publish- 
ing " is a technical phrase, merely implying that the arbitrator has finally 
disposed of the case. (See Brooke v. Mitchell, 6 M. & W., 476.) Notice of 
the award need not be averred, unless required by the terms of the submis- 
sion. (2 Saund., 62 a, [4] : see per Parke, B., 6 M. <fe W., 474.) 

- No demand need be alleged, unless expressly required. (Per Bayley, J., 
> Rawe V. Toung, 2 Brod. & B., 233.) 

^ It appears by all the precedents, that the jurisdiction of foreign courts is 
presumed, and that if they had not in fact jurisdiction, the defendant must 
show it. (See Wheder v. Raymond, 8 Cow., 314; Shumway v. StiUman, 4 
Cow., 296; Edrrody. Barretto, 1 Hall, 155 ; Reynolds v. Fenton, 3 C. B., 187 ; 
Cowan V. Braidwood, 1 Man. <fe Q-r., 882 ; Ferguson v. Mdhon, 11 Ad. <fe El, 
182.) 

* If the judgment was rendered in a justice's court, " duly " must be 
inserted (Code, § 161 ; Thomas v. Robinson, 3 Wend., 268), and for uniformity, 
it seems as well to state it in all cases. 
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Sea 13. Complaints upon instrumen^ts for the payment of 

MONEY ONLY. 

No. 54. 

1. Against the maker, acceptor, indorser or drawer of a hill of 
eocchange, promissory note, negotiable bond, bank note, check or certifi- 
cate of deposit, or ot/ier instrument for the payment of money only,^ 

[Title.] [County.] 

The plaintiff complaiiis, and alleges : 

That there is due to him from the defendant, on an instru- 
ment of which a copy is hereto annexed, ........ dollars, with 

interest from the day of , 18. .. 

[Demand of Judgment] 
[Annex copy of the instrumental 

No. 55. 

iL On a bond for the payment of money only. 
[Title.] [County.] 

The plaintiff complains, and alleges: 

I. That on the day of , 18. ., at , 

the defendant covenanted with the plaintiff, under his hand and 
seal, to pay to the plaintiff dollars. 

II. That he .has not paid the same. 

[Demand of Judgmentl 

* This complaint is sufficient under section 162 of the Code, but it may be 
hazardous to use it, unless the plaintiff is certain either that no defense will 
be attempted, or that he knows the precise ground of defense. For under a 
general denial, the defendant might interpose any defense he saw fit, either 
frivolous (c. g,, by disputing the day from which interest was due), or based 
on some ground which might surprise the plaintiff on the trial. It need 
scarcely be added that the use of this form is not intended to be made com- 
pulsory in any sense. Objections have been made to its insertion, but it is 
clearly provided for by § 162; and that section has been so distorted by 
judicial construction as to need a form explanatory of its provisions. 
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Sec. 14. Complaints upon promissory notes. 

No. 56. 

L Payee against mdher, 
[TiTLB.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18 . . , at , 

the defendant, by his promissory note,* promised to pay to the 

plaintiff dollars, [days] after date, [or, on 

demand]' 

IT. That he has not paid the same [except dollars, 

paid on the .... day of , 18 . ..] 

[Demand of Judgment] 

No. 57. 

ii First indorsee against maker, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the .... day of 18 . . , at , 

the defendant, by his promissory note,* promised to pay to the 

order of one William Brown dollars, [ days 

after date.] 

IL That the said Brown indorsed the same to the plaintiff 

III. That the defendant has not paid the same. 

[Demand of Judgment] 

* The date of the note need not be stated. (Coxon v. Lyenj 2 Camp., 307, 
note; see Smith v. Lord, 2 Dowl. and L., 761.) But as a variance would be 
immaterial {Bentdng v. Scott^ 4 Carr. and P., 24), the plaintiff may transfer the 
allegation of time and place into one of date, thus : 

I. That the defendant, by his promissory note, dated on , at 

, promised, d:c. 

^ It is not necessary to show that the note was due before the commence- 
ment of the action. The complaint would not be demurrable, even if it 
showed on its face that it was not due. {SmWi v. Holmes, 19 N. Y., 271 ; May- 
nard'Y. TakoU, 11 Barb., 569.) 
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No. 58. 

iiL Subsequent indorsee against maker. 
[Title.] [Couhtt.] 

The plaintiff complains, and alleges : 

I. [As in the preceding form.'] 

II. That the same was, by the indorsement of the said Brown, 
and of A. B. and C. D., [or, and others,]* transferred to the 
plaintiff 

[Demand of Judg7nent.\ 

No. 59. 

iv. First indorsee against first indorser,* 
[Title.] [Countt.J 

The plaintiff complains, and alleges : 

I. That the defendant indorsed to the plaintiff a promissory note, 
made [or, purporting to have been made] by one William Brown, 

on the day of , 18 . . , at , to the order 

of the defendant, for the sum of dollars, [payable 

days after date]. 

II. That on the day of , 18. ,, the same 

was presented to the said Brown for payment, but was not paid. 
[Or state fiicts excusing want of presentment] 

IIL That the defendant had notice thereof 

IV. That he has not paid the sama 

[Demand of JudgrnenL] 

^ It is not necessary to state all the indorsements; but if they are not 
stated, they must be stricken out at the trial. If stated, they must be proved. 
The use of the words "and others" will perhaps obviate the necessity of 
proving them, while allowing them to re:nain on the note. 

' The peculiar form of this, and the subsequent complaints against indorsers, 
is adopted with a view to avoid all danger of misleading the defendant into 
immaterial issues. He is estopped by his indorsement from denying the 
making of the note, although the maker's signature might be a forgery ; and 
therefoi-e the only material issue is, whether he indorsed such a note. 
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No. 60. 

V. Subsequent indorsee against first indorser; the indorsement be- 
ing special. 

[TitlbJ fOoUOTT.J 

The plaintiff complains, and alleges : 

I. That the defendant indorsed to one John Eobinson, a pro- 
missory note, made [or, purporting to have been made] by one 

William Brown, on the day of , 18, ., at .... 

, to the order of the defendant, for the sum of 

dollars [payable days after date]. 

II. That the same was by the indorsement of the said Eobinson 
[and others] transferred to the plaintiff. \_0r: That the said 
Eobinson indorsed the same to the plaintiff.]* 

in, IV, andY, [Same as IT, III, and IV, of the preceding form,] 

[Demand of Judgment.] 

No. 61. 

vi. Subsequent indorsee against his immediate indorser. 
[Title.] [Countt.] 

The plaintiff complains, and alleges : 

I. That the defendant indorsed to him a promissory note, made 
[or, purporting to have been made] by one William Brown, on 

the day of , 18. ., at , to the order 

of one John Eobinson for the sum of dollars [paya- 
ble days after date], and indorsed by the said Eobinson to 

the defendant. 

n, ni, and IV. [As in No. 59.] 

[Demand of Jitdgment] 

* The indorsee, by striking out the intermediate indorsements, of course 
becomes the immediate indorsee of the first indorser. 

6 
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No. 62. 

viL Subsequent indorsee against intermediate indorser, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That a promissory note, made [or, purporting to have been 

made] by one William Brown, on the day of , 

18 . . , at , to the order of one John Jenks, for the sum 

of dollars [payable .... days after date], and indorsed 

by the said Jenlcs to the defendant, was by the indorsement of 
the defendant [and others] transferred to the plaintiff 

II, ni, lY. [Same as No. 59.] 

\De7nand of Judgment.'] 

No. 63. 

viiL Svbsequent indorsee against maker ^ first and second indorser, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , 

the defendant, John Jones, by his promissory note, promised to 

pay to the order of the defendant, William Brown, 

dollars, [ months after date.] 

IL That the said Brown indorsed the same to the defendant 
John Eobinson, who indorsed it to the plaintiff 

m. That on the day of > 18 . . , the same 

was presented [or state facts excusing presentment'] to the said 
John Jones for payment, but was not paid. 

IV. That the said William Brown and John Eobinson had 
notice thereof 

V. That they have not paid the same. 

[Demand of Judgrnent] 
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No. 64. 

Sec 15. Complaints on inland bills of exchai^^ge. 

i Drawer against acceptor, 
[Title.] [Countt.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , 

by his bill of exchange/ he required the defendant to pay to him 
dollars, [ days afterdate, or, sight thereof.] 

II. That the defendant accepted the said bill [If the hill is 
payable at a certain time after " sight,^^ the date of ojcceptance should 
he stated, otherwise it is not necessary,'] 

IIL That he has not paid the same. 

[Demand of Judgment,] 

No. 65. 

ii Payee against acceptor. 
[Title.] [County.] 

The plaintiff complains, and alleges: 

L That on the day of » 18 . . , the defendant 

accepted a bill of exchange, made [or, purporting to have been 

made] by one William Brown, on the day of , 

18 . , , at , requiring the defendant to pay to the plain- 
tiff dollars, after sight thereof 

IL That he has not paid the same. 

[Demand of Judgment!\ 



* It is not necessary to notice the division of a set of bills of exchange. 
' The acceptor is estopped from denying the drawer's signature, and this 
form avoids any temptation to an immaterial issue. 
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No. 66. 

iii First indorsee against acceptor. 

[TiTLB.] [OOUNTT.J 

The plaintiff complains, and alleges : 

I. That on the day of » 18. ., the defendant 

accepted a bill of exchange, made [or, purporting to have been 

made] by one William Brown, on the day of , 

18. ., at , requiring the defendant to pay to the order 

of one John Robinson dollars, after sight 

thereof. 

II. That the said Robinson indorsed the same to the plaintiff. 
in. That the defendant has not paid the same. 

\ Demand of Judgment,} 

No. 67. 

iv. Subsequent indorsee against acceptor. 

I. [As in the preceding /orrrij to the end of art /.] 

n. That by the indorsement of the said Robinson [and oth- 
ers] the same was transferred to the plaintiff. 

III. That the defendant has not paid the same. 

[Demand of Judgment.'] 
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No. 68. 

V. Payee against drawer^ for non-accepiance. 

[Title.] [CounttJ 

The plaintiflf complains, and alleges : 

I. That on the day of , 18. ., at , 

the defendant, by his bill of exchange, required one WiUiam 

Brown to pay to the plaintiff dollars, [. . . . days after 

sight.] 

IL That on the .... day of , 18. ., the same was 

presented to the said Brown for acceptance^ but was not accepted. 

IIL That the defendant had notice thereof 
IV. That he has not paid the same. 

[Demand of Judgment.} 

No. 69. 

"vi First indorsee against first indorser. 
[TiTLB.] [County.] 

The plaintiff complains, and alleges : 

L That the defendant indorsed to the plaintiff a biU of ex- 
change, made [or, purporting to have been made] by one William 
Brown, on the . . ., day of , 18 . . , at , re- 
quiring one John Eobinson to pay to the order of the defendant 

dollars [days] after sight [or, after date, or, at 

sight] thereof; [and accepted by the said Eobinson on the .... 
day of. , 18...] 

IL That on the .... day of , 18, ., the same was 

presented to the said Eobinson for payment, but was not paid. 

IIL That the defendant had notice thereof 

IV. That he has not paid the same. 

[Demand of Judgment,] 
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No. 70. 

vii. Subsequent indorsee against first indorser; the indorsement 
being special, 

[TiTLK.] [County.] 

The plaintiff complains, and alleges : 

I. That the defendant indorsed to one John Jenks a bill 
of exchange, made {or, purporting to have been made] by 

one William Brown, on the day of , 18. ., 

at , requiring one John Eobinson to pay to the order 

of the defendant, dollars, days after sight thereof 

{or othenvise'], and accepted by the said Bobinson on the 

day of , 18. .. {ITiis clause may be omitted, if not ae- 

cording to thefzcf] 

n. That the same was, by the indorsement of the said Jenks 
[and others], transferred to the plaintiff. 

in, IV and V. {Same as U, III and JTJ in the preceding form.'\ 

[Demand of Judginent] 



No. 71. 

viii. SiJbseguent indorsee against his immediate indorser. 

[TmJL] r^uHTT.J 

The plaiirtLff complains, and alleges: 

I. That the defendant indorsed to him a biU of exchange, made 
{or, purporting to have been made] by one William Brown, on 

the .... day of , 18. ., at * . ., requiring one 

John Robinson to pay to the order of one John Jenks, 

dollars, days after sight thereof {or oAerwise'], [accepted 

by the said Bobinson], and indorsed by the said Jenks to the 
defendant. 

n, m and IV. [As in No. 69.] 

[Dammid 41^ MIgmmL] 
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No. 72. 

ix. Subsequent indorsee against intermediate indorser, 
[TiTLi.] [County.] 

The plaintiff complaiiis, and alleges : 

L That a bill of exchange, made [or, purporting to have been 

made] by one William Brown, on the day of , 

18. ., at , reqniring one Johi;i Eobinson to pay to the 

order of one John Jenks, dollars, days after sight 

thereof, [or otherwise'] [accepted by the said Robinson,] and in- 
dorsed by the said Jenks to the defendant, was, by the indorse- 
ment of the defendant [and others], transferred to the plaintiff 

n, in, IV. [Same as No. 69.] 

\Demand of Judgmentl 

No. 73. 

« 

X. Indorsee against drawer, acceptoT and indorser. 

[Title.] [Countt.] 

The plaintiff complains, and alleges: 

L That on the day of , 18. ., at , 

the defendant, John Jones, by his bill of exchange, required the 
defendant, William Brown, to pay to the order of the defendant, 
John Robinson, dollars, [. . . . days after sight thereof.] 

IL That on the .... day of , 18. ., the said Brown 

accepted the same. 

TIL That the said Robinson indorsed the same to the plaintiff. 

IV. That on the day of , 18. ., the same waa 

presented to the said Brown for payment, but was not paid. 

V. That the other defendants had notice thereof 
VL That they have not paid the same. 

{Demand of Judgment] 
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Sec. 16. Complaints on foreign bills of exchange. 

No. 74 

i Payee against drawers/or non-acceptance. 

fTlTLE.J fCoUNTT.J 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., at , 

the defendant, by his bill of exchange, required one John Eob- 

inson to pay to the plaintiff, in [London,] [pounds 

sterling, sixty days] after sight thereof 

n. That on the day of , 18 . . , the same was 

presented to the said Eobinson for acceptance, but was not 
accepted, and was thereupon duly protested 

nX That the defendant had notice thereof 

ly. That he has not paid the same. 

[V. That the value of pounds sterling, at the time 

of the service of notice of protest on the defendant, was 

dollars.] 

Wherefore the plaintiff demands judgment against the defend- 
ant for .... ..... dollars, with [ten per centum] damages, and 

interest from the day of , 18 . .. 

No. 75. 

ii Payee against acceptor. 
[Title.] fOouNTT.] 

The plaintiff complains, and alleges: 

I That on the day of , 18, ., at [Havana, 

Cuba,] one WiUiam Brown, by his bill of exchange, required the 

defendant to pay to the plaintiff dollars, [ 

days after sight] thereof 
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IL That on the day of , 18. ., the defendant 

accepted the said bill 

III. That he has not paid the same. 

\Demand of Judgment^ 



Sec. 17. Complaints on insurance policies, against a 

CORPORATION. 

No, 76. 

L Ona marine {open) policy ^ on vessel lost by perils of the sea. 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That he was the owner of [or, had an interest in]* the ship 
[Northumberland,] at the time of its loss, as hereafter mentioned. 

IL That on the day of , 18 . . , at , 

the defendant, in consideration of dollars to it paid, [or, 

which the plaintiff then promised to pay,] executed to him a 
policy of insurance upon the said ship, a copy of which is hereto 
annexed ; [or, whereby it promised to pay to the plaintiff, within 

days after proof of loss and interest, all loss and damage 

accruing to him by reason of the destruction or injury of the said 

ship, during its next voyage from to , 

whether by perils of the sea or by fire, or by other causes therein 
mentioned, not exceeding dollars.]' 

IIL That the said vessel, while proceeding on the voyage men- 
tioned in the said policy, was, on the day of , 

18. ., totally lost by the perils of the sea, [or otherwise.'] 

IV. That the plaintiff's loss thereby was dollars. 



> This is sufficient (Page v. Fry^ 2 Bos. & Pul., 240 ; Crawford v. Hunter^ 
8 T. R., 23.) 

' The perils specificftUy mentioned should be such as actually occasioned 
the loss. 
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V. That on the day of , 18 . . , he furnished 

the defendant with priof of his loss and interest, and otherwise 
duly performed all the conditions of the said policy on his part 

VL That the defendant has not paid the said loss. 

[Demand of Judgment.l 

No. 77. 

ii. On cargo, lost by fire; — valued policy. 
[Title.] [OounttJ 

The plaintiff complains, and alleges : 

L That he was the owner of [or, had an interest in] [one hun- 
dred bales of cotton] on board the ship [Henry Clay], at the 
time of its loss as hereafter mentioned. 

II. That on the day of , 18 . . , at , the 

defendant in consideration of dollars, which the plain- 
tiff then paid, [or, promised to pay,] executed to him a policy of 
insurance upon the said goods, a copy of which is hereto annex- 
ed ; [or, whereby it promised to pay to the plaintiff 

dollars in case of the total loss, by fire or other causes mentioned, 

of the said goods before their landing at ; or, in case 

of partial loss, such damage as the plaintiff might sustain thereby, 

provided the same should exceed per centum of the 

whole value of the gooda] 

in. That on the day of , 18. ., at , 

while proceeding on the voyage mentioned in the said policy, the 
said vgoods were totally destroyed by fira 

IV, and V. [As in parojgraphs Vand VI of the preceding formJ] 

\ Demand of Judgment.'] 
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No. 78. 

iii Oil freight ; — valued policy. 
[Title.] fCouNTT.J 

The plaintiff complains, and alleges : 

L That he had an interest in the freight to be earned by the 

ship [Siddons] on her voyage from to , at the 

time of her loss as hereafter mentioned, and that a large quantity 
of goods were shipped upon freight in her at that tima 

II. That on the day of 18 . . , at , 

the defendant, in consideration of dollars to it paid, 

executed to the plaintiff a policy of insurance upon the said 
freight, a copy of which is hereto annexed, \or state its tenor ^ as 
before,'\ 

III. That the said vessel, while proceeding upon the voyage 

mentioned in the said policy, was, on the .... day of , 

18. ., totally lost by [the perils of the sea.] 

IV. That the plaintiff has not received any freight from the 
said vessel, nor did she earn any on the said voyage, by reason 
of her loss as aforesaid. 

V. and VL [As inform No. 76.] 

[Demand of Judgment \ 



No. 79. 

iv. For a loss by general average, 

fTlTLE.J [OOUHTT.] 

The plaintiff complains, and alleges : 

L That he was the owner of [or, had an interest in] [one hun- 
dred bales of cotton] shipped on board a vessel called the A. Z., 
from .... to , at the timeof the loss hereafter mentioned. 
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II. That on the day of , 18. ., at , 

in consideration of dollars, [which the plaintiff then 

promised to pay,] the defendant executed to the plaintiff a policy 
of insurance upon his said goods, a copy of which is hereto 
annexed, [or state its tenor, as be/ore,'] 

in. That on the day of , 18. ., while pro- 
ceeding on the voyag3 mentioned in the said policy, the said 
vessel was so endangered by perils of the sea, that the master and 
crew thereof were compelled to, and did cast into the sea a large 
part of her rigging and fumitura 

IV. That the plaintiff was, by reason thereof, compelled to and 
did pay a general average loss of dollars. 

V. That on the day of , 18 . . , he furnished the 

defendant with proof of his loss and interest and otherwise duly 
perfbrmed all the conditions of the said policy on his part 

VL That the defendant has not paid the said losa 

\ Demand of Judgment.\ 



No. 80, 

V. For a particular average loss. 
[Title.] [Countt.] 

The plaintiff complains, and alleges: 

I, and IL [As in the preceding fomu] 

IIL That on the day of ? 18. ., while on the 

high seas, the sea water broke into the said ship, and damaged 
the said [cotton] to the amount of doUara 

IV. [As in Art V, of the preceding form,'] 

V. [As in Art. VI, of the preceding form.'] 

[Demand of Judginent.] 
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No. 81. 

VL On a fire insurance policy. 
[Title.] [County.] 

The plaintiflF complains, and alleges : 

I. That he [was the owner of, or,] had an interest in a [dwelling 
house, known as No. 100 State street, in the city of Albany,] 
at the time of its destruction [or, injury] by fire as hereafter 
mentioned- 

II. That on the day of , 18. ., at , 

in consideration of dollars [to it paid,] the defendant 

executed to the plaintiff a policy of insurance on the said 
[premises], a copy of which is hereto annexed ; \ot state its tenor,'] 

IIL That on the day of , 18 . . , the said 

[dwelling house] was totally destroyed \or^ greatly damaged] by 
fire.' 

IV. That the plaintiff's loss thereby was dollars. 

V, That on the day of , 18 . . , he furnished the 

defendant with proof of his said loss and interest, and otherwise 
duly performed all the conditions of the said policy on his part 

VL That the defendant has not paid the said loss. 

[Demand of Judgment.\ 



* It is not necessary to state that the fire was not caused by invasion, riot, 
&c. That is matter of defense. (Lounshury v. Protection Ins. Co., 8 Conn., 
466; Eucker v. Qreen^ 15 East, 290; see Hunt v. Hudson River Ins. Co., 2 
Duer, 487 ; Cadin v. Springfield Fire Ins. Co,, 1 Sumner, 439.) The remarks 
in PhiL Ins. (2d ed.), 642 ; EUis Ins.y 95 ; are not sustained by any decision. 



54 BOOK OF FORMS. 



COMPLAINTS. 



No. 82. 

vii On a fire 'policy^ correcting an alleged mistake. 
[TiTLB.] [County.] 

Tlie plaintiff complains, and alleges : 

I. That lie was tlie owner of a [woolen factory, and the 

machinery therein,] in the town of , county of ... . 

. ^ , at the time of its destruction by fire, as hereafter men- 
tioned. 

n. That on the day of , 18. ., at , 

in consideration of dollars to it paid, the defendant 

executed to the plaintiff a policy of insurance on the said pro- 
perty, a copy of which is hereto annexed. 

III. That on the day of , 18 . . , the said 

property was totally destroyed by fire. 

IV. That the plaintiff's loss thereby amounted to more upon 
each part of the property separately insured, than the amount of 
such separate insurance. 

V. That on the day of , 18. ., he furnished 

the defendant with proof of his said loss and interest, and other- 
wise duly performed all the conditions of the said policy on his 
part 

VI. That the defendant has not paid the said loss. 

VII. That the survey referred to in the said policy, and made 
a part of the same, contains, among others, the following ques- 
tions and answers : 

" Question, Is there a watchman in the mill during the night ? 
Is there also a good watch clock ? 

" Answer, There is a watchman nights ; no clock ; bell is 
struck every hour, fi:om 8, P. M., till it rings for work in the 
morning. 

" Question, Is the mill left alone at any time, after the watch- 
man goes off duty in the morning till he returns to his charge in 
the evening? 



BOOK OF FORMS. 55 



COMPLAINTS. 



" Answer. Only at meal times, and on the Sabbath, and other 
days when the mill does not run." 

VIIL That the said questions and answers were not meant or 
understood, by either of the parties, to be a warranty. 

IX. That the plaintiff, by his answers aforesaid, did not mean, 
nor did the defendant understand him to represent, that there 
was a watchman in the said mill from midnight on Saturdays to 
midnight on Sundays; but the defendant then knew that no 
watchman was in the said mill at such times ; and if the said 
questions and answers do in law convey such an idea, it is 
through mistake only. 

Wherefore, the plaintiff demands judgment for 

dollars. 

[Annex a copy of ike PoUcy.\ 

No. 83. 

viiL On a life policy^ in favor of a wife, 
f Title.] fOouNTT.J 

The plaintiff complains, and alleges : 

L That on the day of , 18 . . , at , 

the defendant, in consideration of the [annual] payment to it of 

dollars, executed to the plaintiff a policy of insurance 

on the life of her husband, John Smith, of which a copy is hereto 

annexed ; [or, whereby it promised to pay to the plaintiff 

.... dollars, days after proof of the death of the said 

John Smith.] 

II. That the plaintiff had a valuable interest in the life of the 
said John Smith,* at the time of his death ; [or, at the time of 
effecting the said insurance.'] 

IIL That on the day of , 18. ., at , 

the said John Smith died. 

» This fact is material, and should be alleged. (See 20 K Y., 38.) 
' It is sufficient to show that the plaintiflf had an interest at the time of 
making the insurance. {Dalby v. India and London Life Ins. Co.^ 15 0. B., 365.) 
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IV. That on the day of , 18. ., the plaintiff 

furnished the defendant with proof of the death of the said John 
Smith, and otherwise duly performed all the conditions of the 
said policy on her part 

V. That the defendant has not paid the said sum. 

[Demand of Judgment] 
\ Annex a copy of ihe Policy.] 



No. 84. 

Sec. 18. Complaint on a guaranty. 

Against sureties for payment of rent 
[Title.] [County.] 

The plaintiff complains, and alleges: 

I. That on the day of , 18. ., at 



one William Brown hired from the plaintiff, for the term of ... . 

years, the [house No. 100 State street, Albany,] at the 

annual rent of dollars, payable [quarterly.] 

II. That, [at the same time and place,] the defendant agreed, 
in consideration of the letting of the said premises to the said 
Brown, * to guarantee the punctual payment of the said rent 

IIL That the rent aforesaid for the quarter ending on the .... 

day of 18. ., amounting to dollars, has not 

been paid. 

[Tf hy the terms of the agreement^ notice is required to he given to 
the surety^ add : 

IV. That on the day of » 18. ., the plaintiff 

gave notice to the defendant of the non-payment of the said 
rent, and demanded payment thereof 

V. That he has not paid the same.] 

[Demand of Judgment] 



* This is a sufficient statement of consideration. (See CahdHerov. S later ^ 14 
C. B., 303.) 
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Sec 19. Complaints on debts cheated by statute. 

No. 85. 

i. Against a sheriff for an escape from imprisonment under an 
execution, 

[Title.] [Oountt.J 

The plaintiff complains, and alleges : 

L That at the time of the escjape hereafter mentioned, the 
defendant was the sheriff of the county of , in this state. 

II. That on the day of , 18, ., at , 

judgment was duly* rendered in an action in the 

court, in favor of the plaintiff against one "William Brown, for 
dollars. 

III. That on the ' day of , 18. ., at , 

an order of arrest was duljr* granted in the said action against 

the said Brown, by , a justice of the said court, [or, 

county judge of county.] 

[O, IIL That the said action was brought for a willful injury 
to the plaintiff's property. Or otherwise shno that the action was 
one in which an arrest was proper.*'\ 

IV. That on the day of , 18 . . , an execution 

ncrainst the person* of the said Brown was issued upon the 

* The word " duly " is not necessary if the action was brought in a court of 
general jurisdiction. 

* *' Duly " is necessary here. (Code, § 161.) 

' Such an allegation is sufficient, even where the action was for a fraudu- 
lently contracted debt (French v. Willettj 4 Bosw., 051, 652), although it is 
held that in such an action an execution against the person cannot be allowed, 
unless an order of arrest was obtained before judgment. (Khederiburgh v. 
Morgan, 18 How., 469; corrected, 4 Bosw., 646; see Humphrey v. Brovm^ 
17 How., 481 ; AUm v. Sarson, 4 Abb., 102.) 

* Although an execution against property ought first to be issued, and re- 
turned unsatisfied (Code, § 288), yet the issuing of such an execution need not 
be pleaded, and its non-issuance is no defense for the sherifif. (Renick v. Orser, 
4 Bosw., 389.) 



8 
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said judgment, directed and delivered to the defendant, as sheriff 
aforesaid. 

V. That afterwards the defendant arrested the said Brown 
and committed him to jail, pursuant to the said execution. 

VL That on the day of , 18. ., the said 

Brown escaped* 

Wherefore the plaintiff demands judgment for {t?ie amount of 
the judgment against the prisoner.^ 

No. 86. 

ii. For penalty for selling liquor wiihout a license under the ajct of 
April 16, 1857. 

SUPREME COURT. 



The Board of Commissioners of 
Excise of the county of 



. , "; County op 

against 
John Smith. 



The plaintiffs complain, and allege : 

L That on the day of , 18. ., at , 

the defendant sold to one "William Jones [or, to divers persons] 
strong liquors [or, spirituous liquors, or, wines,] in quantities less 
than five gallons at a time. 

IL That the defendant had not then a license to sell liquors. 

Wherefore the plaintiffs demand judgment for fifty dollars. 



* It is not necessary to allege that the sheriff permitted him to escape. (See 
3 R S. (5th ed.), 736 [2 id., 437J.) 

* The sheriff is liable, as for a debt^ for the full amount of the judgment 
(3 R. a, (6th ed.) 736 [2 id., 437J .) 
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No. 87. 

iii For pemilly for pxMicly keeping liqucyr on Sunday, within the 
metropolitan police district 

SUPEEME COUET. 



The People of the State of New 
York 



agaimt ' COUNTT OF 

John Smith. 



The plaintififs complain, and allege : 

That the defendant, on Sunday, the day of , 

18. ., at , publicly kept [or, sold] intoxicating liquors.* 

Wherefore the plaintifife demand judgment for fifty dollars. 
Sec, 20. Complaint for several causes of action. 

No. 88. 

For goods, notes and services. 
[Title.] [County.] 

The plaintiff complains, and alleges : 

First: For a first claim: 

L That on the .... day of , 18 . . , at , he 

sold and delivered to the defendant [one hundred barrels of flour.] 

II. That the same were reasonably worth dollars. 

in. That the defendant has not paid the same. 

Second: For a second claim : 

L That on the day of , 18 . . , at , 

the defendant, by his promissory note, promised to pay the 
plaintiff dollars, days after date. 

IL That the defendant has not paid the same. 

* The words of the statute are, " publicly kept or disposed of." (And see 
People V. Bennett^ 5 Abb., 384.) 
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I'hird: For a third claim: 

I. That on the .... day of , 18 . . , at , the 

defendant hired the plaintiff as [a salesman,] at a salary of ... . 
dollars per [year.] 

II. That from that day until the .... day of , 18. ., 

the plaintiff served the defendant as such [salesman.] 

III. That the defendant has not paid the said salary. 

Wherefore the plaintiff demands judgment for dol- 
lars, with interest from the .... day of 18 . .. 

[Or.- 1. For dollars, with interest from, &a ; 

2. For dollars, with interest from, &C.*] 
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TITLE IV. 

FOB DAMAGES ON BREACH OF CONTRACT. 

Section 1. On contract for the sale of land. 

2. On contract for the sale of chattels. 

3. On contract for serviceR. 

4. On apprenticeship agreements. 

5. On bonds and undertakings. 

6. On covenants for title or possession. 

7. On warranties. 

8. On agreements of indemnity. 

9. On charter parties. 

Sec 1. COKPLAINTS ON BREACH OF CONTRACT FOR THE SALE OF 

LAND 

No. 89. 

i For breach of agreement to convey, 

[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the plaintiff and defendant entered into an agreement under 
their hands and seals, of which a copy is hereto annexed. 

[Or, L That on, Jkc, the defendant agreed with the plaintiff 
that in consideration of the sum of one dollar then paid, and of 
the further sum of ten thousand dollars payable as hereafter 

mentioned, he would, on the day of , 18 . . , at 

, execute to the plaintiff a good and sufficient con- 
veyance of the house No. 100 State street in the city of Albany, 
free from all incumbrances ; and the plaintiff agreed to pay ten 
thousand dollars for the same on delivery thereof] 

IL That on the day of , 18. ., the plaintiff 

demanded the conveyance of the said property from the defend- 
ant, and tendered dollars to the defendant [or, waa 

ready and willing, and offered to the defendant to pay 
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dollars and duly to perform all liis agreements under the said 
covenant, upon the like performance by the defendant]* 

III. That on the day of , 18 . ., the plaintiff 

again demanded such conveyance. [Or, That the defendant 
refused to execute the same.]' 

IV. That the defendant has not executed any conveyance of 
the said property to the plaintiff 

[Or, IV. That there is a mortgage upon the said property, 

made by to , for dollars, 

recorded in the office of , on the day of ... . 

, 18 . . , and still unsatisfied of record, or any other defect 

of title,'] 

"Wherefore the plaintiff demands judgment for 

dollars, damages.' 



No. 90. 

IL For breach of agreement to purchase. 
[Title.] [Oounty.J 

The plaintiff complains, and alleges : 

L That on the ..... day of , 18. ., at , 

the plaintiff and defendant entered into an agreement, under 
their hands and seals, of which a copy is hereto annexed 



* This averment is necessary. (Beecher v. Conradt^ 13 N. Y. [3 Kern.J 110; 
Lester v. Jewett, 11 K Y. [1 Kern.,] 453.) 

' It is necessary either to tender a deed for signature or to wait a reason- 
able time for its preparation by the vendor, and make a second demand {LuU- 
weUer v. lAnneU^ 12 Barb., 612; Connolly v. Pierce, 7 Wend., 130; Bixckett v. 
Hus(m, 3 Wend., 250 ; FvUer v. Hubbard, 6 Cow., 17.) But if the vendor, on 
the first demand, positively refuse to conve)', nothing more need be done. 
( Carpenter v. Brrwn, 6 Barb., 147 ; Driggs v. Ihmghd, 17 Wend., 74.) 

3 We think it entirely unnecessary, and ofoen undesirable, to state that the 
plaintiff's damage amounted to any particular sum. All allegations of damage 
(other than special), are abolished in England, and as they are nowhere 
required by the Code, nor by the reason of the thing, we have entirely 
omitted them. (See Harper y. Chamber fam^ 11 Abb., 238, 239, 240.) 



BOOK OF FORMS. 63 



COMPLAINTS. 



[Or, L That on the day of , 18 . . , at , 

the plaintiff and defendant mutually agreed that the plaintiff 
should sell to the defendant, and that the defendant should pur- 
chase from the plaintiff, forty acres of land in the town of ... . 

, county of , bounded , for 

doUar&l 

IL That on the day of , 18. ., at , 

the plaintiff, being then the owner in fee simple of the said 
property, [and the same being free from all incumbrances, as 
was made to appear to the defendant,] tendered to the defendant 
a sufficient deed of conveyance of the same, [or, was ready and 
willing, and offered, to convey the same to the defendant by a 
sufficient deed,] on the payment by the defendant of the said sum. ^ 

IIL That the defendant has not paid the same. 

\Demand of JvdgmerU.] 



Sec 2. Complaints on breach of contract for the sale of 

CHATTELS. 

No. 91. 

i. For not delivering goods sold. 
[Title. J [County.' 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the plaintiff and defendant mutually agreed that the defendant 
should deliver [one hundred barrels of flour] to the plaintiff [on 

the day of , 18. .,] and that the plaintiff should 

pay therefor dollars on delivery. 



» See Beeeher v. Conradt, 13 N. Y. [3 Kern. J, 110; Lester v. J&wett, 11 N. 
Y. [1 Kern.], 463. 
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II. That on the [said] day, the plaintiff was ready and willing, 
and offered, to pay the defendant the said sum, upon delivery 
of the said goods.* 

III. That the defendant has not delivered the same, 

[Demand of Jvdgment,\ 

Sec 3. Complaints on breach op contract for service& 

No. 92, 

i. For breach of contract to employ, 
[Title.] [County.] 

The plaintiff complains, and alleges : 



) 



I. That on the day of , 18 . . , at 

the plaintiff and defendant mutually agreed that the plaintiff 
should serve the defendant as [an accountant,] and that the defend- 
ant should employ the plaintiff as such, for the term of [one year,] 
and pay him for his services dollars [monthly.] 

IL That on the day of 18 . . , the plaintiff 

entered upon the service of the defendant as aforesaid, and has 
ever since been, and still is, ready and willing to continue in 
such service.* 

IIL That on the day of , 18. ., the defendant 

wrongfully discharged the plaintiff, and refused to permit him 
to serve as aforesaid, or to pay him for his services. 

[Demand of Judgment.] 



-T" 



» See Smith v. Wright, 1 Abb., 243, 247; JLester v. Jewett, 11 fT. Y. 
f 1 KernJ, 453. 

* When the plaintiff has been wrongfully discharged, this averment is all 
that is necessary. He need not offer to serve. ( WaUis v. Warren, 4 Exch., 
364; 7 DowL & L., 60.) 
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No. 93. 

» 

ii. The same ; wh^re the emphyrnent never took eff^ > 

[Title,] [CoimTY.] 

The plaintiff complains, and alleges : 
L [As in preceding /omL] 

IL That on the .... day of , 18.. ., at , 

the plaintiff offered to enter upon the service of the defendant 
and has ever since been ready and willing so to do. 

m That the defendant refused to permit the plaintiff td enter 
upon such service, or to pay him for his servicer • ' i 

[Demand of Judgment,] ' 



i 



No. 94. 

iiL For breach of contract to serve. 

rTlTLK.| [OOUNTT.I 

The plaintiff complains, and allies : 

I. That on the .... day of , 18,.., at , 

the plaintiff and defendant mutually agreed that the plamti|ll( 
should employ the defendant at [an annual] compensation of 

dollars, and that the defendant should serve the 

plaintiff as [an artist,] for the term of [one year.] 

IL That the plaintiff has always been ready and willing to 

perform his part of the said agreement, [and on the day 

of , 18.., offered so to da]* 



' If the defendant willfully deserted the plaintiff's service, the latter need 
not offer to employ him. 
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lit That the defendant [entered upon the service of the plain- 
tiff on the above mentioned day, but afterwards, on the 

day of ,18 . ., he] refused to serve the plaintiff as 

afoiesaia 

[Demand of Judgment.] 

No. 95. 

IV. Against a builder, for defective workmanship 

,1.1' 

' [Title.] [Ck)UWTY.] 

The plaintiff complains, and alleges : 

' L That on the day of 18. ., at , 

the plaintiff and defendant entered into an agreement, of which 
a dopy is hereto annexed : [or state the tenor of the contract'] 

[H. That the plaintiff duly performed all the conditions of the 
said agreement on his part]* 

IIL That the defendant built the house referred to in the said 
agreement in a bad and unworkmanlike manner. 

[Demand of Judgment] 



Bic 4. Complaints for breach ot contract op appren- 
ticeship. 

,.. No. 96. 

• L By the master^ against the father. 

■\ .., [Title.] [Couhtt.J 

The plaintiff complains, aiid alleges: 

L That on the day of , , 18. ., at , 

one [name of apprentice], with the consent of the defendant, made 



* Perhaps Uiis is not necessary. The covenants in a builder's contract are 
uouallj independent, and if so, performance need not be ayerred. 
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an indenture under his hand and seal, a copy of which is hereto ' 
annexed. ' -''• 

IL That at the same time and place, the defendant entered 
into an agreement under his hand and seal, a copy of which is 
also hereto annexed. 

[Or state tlie tenor of these covenants,^ 

III. That on the day of » 18. ., the said 

[apprentice'] willfully absented himself from the service of the 
plaintiff, and continues so to do.* 

\ Demand ^of Judgment. \ 

' J 



No. 97. 

iL By the apprentice against the master. 

[TITLB.J fCoUNTT.J 

The plaintiff complains, and alleges: 

I. That on the day of , 18. ., at ., 

the defendant entered into an agreement with the plaintiff and 
his father, James Smith, under his and their hands and seals^ a 
copy of which is hereto annexed, 

IL That the defendant has not [instructed the plaintiff in the 

business of ^ or state any otJier breacJi.^'} 

[Demand of Judgment] 



^ The usual covenants in an apprentice's indenture are independent, and the 
plaintiff need not aver performance on his parL (Phillips v. CUfi^ 4 HurL Ae 
Nor,, 173.) 



i. :i 



> •» 
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Sbc 5. Complaints on bonds and uNDERTAKiNoa 

No. 98. 

i. On a bond for the fidelity of a derh 
[Title.] fCouimr.J 

I 

' ' ^d plaifitiff <Jomplains, and alleges: 

L That on the day of , 18. ., at , 

he employed one John Johnson as a clerk. 

11. That on the day of , 18. ., at , 

the defendant covenanted with the plaintiflf, under his hand and 
seal, that if the said Johnson should not faithfiilly perform his 
duties as a clerk to the pl^ntiff, or should fail to account to the 
plaintiff for all moneys, evidences of debt, or other property re- 
ceived by him for the use of the plaintiff, the defendant would 
pay to thei plaintiff whatever loss he might sustain by reason 
thereof, not exceeding dollars. 

£0r, 11. That at the same time and place, the defendant bound 
hin^elf to the plaintiff, by a writing under his hand and seal, in 

the peijal sum of dollars, conditioned that if the said 

J'ohnson should faithfully perform his duties as clerk and cashier 
to th^ plaintiff, and should justly account to the plaintiff for aU 
moneys, evidences of debt, or other property which should be at 
any time held by him in trust for the plaintiff, the same shoxdd 
be void, but not otherwise.] 

[Ovy IL That at the same time and place, the defendant exe- 
cuted to the plaintiff a bond, a copy of which is annexed] 

IIL That between llie day of > 18. ., and the 

. . .' • • day of > 18. ., the said Johnson received money 

and other property, amoTinting to the value of dollars, 

for the use of the plaintiff, for which he has not accounted to him. 

\ Demand of JudgmmL] 
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No. 99. 

. ii On an uridertakiifig of baiL j ., 

[TrrLK.J fCouNTT.] 

The plaintiff complains, and alleges : 

I. That on the day of ^ 18. ., at , 

an order of arrest was duly* granted by A. B., a justice of the 

court, against one John Johnson, in an action bought 

in the said court by the plaintiff against the said Johnson ; add 
thereupon the said Johnson was arrested by the sh^ff of the 
county of 

IT. That on the day of , 18. ., at .", 

the defendants undertook, in the sum of , dollai'S, that 

the said Johnson should, if released, render himself at all times 
amenable to the process of the court during the pendency of the 
said action, and to such as might be issued to enforce the judg- 
ment therein. 

ITL That thereupon the said Johnson was released. 

IV. That on the day of , 18. ., judgment 

was rendered for the plaintiff in the said action for 

dollars. 

V. That on the day of > 18 . . , execution 

was issued against the person of the said Johnson, under the 
said judgment, but the sheriff has made return that he could not 
be found.* 

VL That the said judgment has not been paid 

[^Demand of Judgmenfl 

« Code, % 161. 

* It is Qot necessary to state the issuing of an execution against property, 
as if none was issued ; the execution against the person would be only irregu- 
lar, and not void. {Renick v. 0«er, 4 Bosw., 389.) ' 
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No. 100. 

Sec. 6. Complaints on covenants of titlb, or fob quiet 

POSSESSION. 

L By grantee against grantor, 

[TitLE.] fOoUNTT.] 

,* '. ., 
. Tha plaintiff complains, and alleges : 

■ L That on the day of , 18. ., at , 

tho^ defendant, in consideration of dollars to him paid, 

granted to the plaintiff, by deed, [a certain fann lying in the 

town of , and bounded northerly by land of one A. 

B^ southerly and easterly by land of one 0. D., and westerly by 

l^nd of one E. F., and containing about acres,] and 

in his 5aid deed warranted that he had good title in fee simple 
to. the said property, and would defend the defendant in his pos- 
•session of the sama 

IL That the. defendant was not, but one William Brown was 
then the lawful owner of the said lands in fee simpla 

IIL That on the day of , 18. ., the said 

Brown lawfully evicted the plaintiff from the same, and still 
withholds the possession thereof from him. 

[Demand of Judgment] 



A •• \) 



No. 101. 

ii By tenant against landlord^ with special damage. 
[Title.] [Countt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the defendant, by deed, [or, lease under seal,] let to the plaintiff 
f the house No. 100 State street, Albany,] for the term of 
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years, covenanting tliat the plaintiff should quietly enjoy posses- 
sion thereof for the said term. 

IL That on , one William Brown, who was the law- 
ful owner of the said house, lawfully evicted the plaintiff there- 
from, and still withholds the possession thereof from him. . , 

IIL That the plaintiff was thereby [prevented from contii^uiiig 
the business of a tailor at the said place, was compelled tp 

expend dollars in moving, and lost the custom ofj 

James Jenks and John Johnson, by such removal.] 

\Demand of Judgment] 



Sec 7. Complaints ok warranties. 

No. 102. 

L For breach of warranty of chattels. 
[Title.] [Countt.J 

The plaintiff complains, and alleges : 

I. That on the day of ,18. ., at ^ . ^ 

the defendant warranted a steam-engine to be in good working, 
order, and thereby induced the plaintiff to purchase the same of 
him, and to pay him dollars therefor. 

IL That the said engine was not then in good working order.^ 

# 

[Demand of JudgmerU.] , 
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No. 103. 

ii For breach of warranty of real estate, 
[Title.] [Ooiwty.J 

-i The plaintiff complains, and alleges : 

' I'That on the day of , 18.., at , 

tke defendant warranted a certain farm in to con- 

tain [forty] acres of land, and thereby induced the plaintiff to 

purchase the same from him, and to pay him dollars 

therefor. 

IL That the said farm contained only [thirty] acres. 

[Demand of Judg7neni,\ 

Sec 8. Complaint on an agreement op indemnity. 

No. 104. 

[Title.] [County.] 

. The plaintiff complains, and alleges : 

1 1. That on the day of , 18 . . , at , 

tlte plaintiff and defendant, being partners in trade Tinder the 
firm of Smith & Jones, dissolved the said partnership, and mutu- 
ally agreed that the defendant should take and keep all the part- 
nership property, pay all debts of the firm, and indemnify the 
plaintiff against all claims that might be made upon him on 
account of any indebtedness of the said firm. 

IL That the plaintiff duly performed all the conditions of the 
said agreement on his part 

ni. That on the day of , 18 . . , [a judgment 

was recovered against the plaintiff and defendant by one William 
Brown, in the supreme court, upon a debt due from the said firm 

to the said Brown, and on the day of , 18. .,] 

the plaintiff paid dollars [in satisfaction of the sama] 

IV. That the defendant has not paid the same to the plaintifE 

\Demand of Judgment] 
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Sec 9. Complaint on a charter-pabtt. 

No. 105. 

By oumer against frdghtoTy for not loading, 
[Title. J [Couktt.] 

The plaintiff complains, and alleges : 

I. That on the day of , 18 . ., at , 

the plaintiff and defendant entered into an agreement, a copy of 
which is hereto annexed. 

[O, I. That on , at , the plaintiff and 

defendant agreed by charter-party that the defendant should 

deliver to the plaintiff's ship " Adirondac," at , on 

the .... day of , 18. ., five hundred tons of merchan- 
dise, which she should carry to , and there deliver, on 

payment of freight ; and that the defendant should 

have days for loading, days for discharge, 

and days for demurrage, if required, at dollars 

per day.] 

II. That at the time fixed by the said agreement, the plaintiff 
wafi ready and willing, and offered to receive [the said merchan- 
dise, or, the merchandise mentioned in the said agreement,] from 
the defendant 

III. That the period allowed for loading and demurrage has 
elapsed, but the defendant has not deliven^d the said merchan- 
dise to the said vessel 

Wherefore, the plaintiff demands judgment for 

dollars for demurrage, and dollars additional for 

damages. 
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TITLE V. 

FOB DAMAGES UPON WRONOa 

Skotion 1. For trespass on property. 

2. For conversion of personal property. 

3. Against bailees. 

4. Against sheriffs. 
6. For deceit 

6. For nuisances. 

7. For waste. 

8. For personal injuries. 

9. For defamation. 



Sec 1. Complaints for TRESPAsa 

No. 106. 

L For trespass on land, 
[TitlrJ [Couktt.] 

The plaintiff complains, and alleges : 

That on the day of ,18. ., at * , the 

defendant entered * upon the plaintiff's farm [or, lot] known as 

^ , [or, into the plaintiff's house. No. 

street ;] [and trod down the grass, cut the timber, and otherwise 
injured the same.] 

[Demand of Judgmeni,\ 



* It is not necessary to state that the defendant ** broke" the plaintiff *8 
close. ( Wells v. Howell^ 19 Johns., 385 ; and see Ibnawanda Railroad Comr 
pany v. Hunger^ 5 Denio, 259.) 
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No. 107. 

ii For trespass on chattels. 

[TiTLB.] fCoXJMTT.J 

The plaintiff complains, and alleges : 

That on the day of > 18. ., at , the 

defendant broke open ten barrels of rum* belonging to the 
plaintiff, and emptied their contents into the street, [or otherwise 
state the injury according to the facts,'] 

\Demand of Judgment] 

Sec 2. Complaint fob the conversion of personal pro- 
perty. 

No. 108. 

[Title.] [Countt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ,, he owned 

certain goods described in the schedule hereto annexed, [or, one 
thousand barrels of flour.*] 

IL That on that day, at , the defendant converted 

the same to his own use." 

\Dtmand of Judgment] 



' We omit all statements of the value of the goods. They are not material 
in this class of actions. 

^ This is a sufficient allegation of the convendon. It is not necessary to 
state the mode in which the defendant appropriated the property. {Decker v. 
Matthews, 12 N. Y. [2 Kern.], 321, 324.) 



76 BOOK OF FORliS. 



ooxpunm. 



Sec 3. COICPLAINTS AGAINST A BAILSB. 

No. 109. 

Against a toarehouseman/or refusal to deliver goods, 

fTlTLB.] [OOUMTT.J 

The plaintiff complaiiis, and alleges: 

L That on the day of , 18. ., at , 

the defendant, in consideration of the payment to him of 

.... dollars, [or, cents per barrel, per month, &c.,] 

agreed to keep in his store [one hundred barrels of flour,]* and 
to deliver the same to the plaintiff, on payment of the said sum. 

IL That thereupon the plaintiff deposited with the defendant 
the said [hundred barrels of flour.] 

IIL That on the day of , 18, ., the plaintiff 

requested the defendant to deliver the said goods, and tendered 

him dollars, [or, the full amount of storage due 

thereon,] but the defendant refused to deliver the sama 

\ Demand of Judgment.] 

Sbc 4 Complaints against sheriffs. 

No. 110. 

L For not eocecuting process. 
[Title.] fCouNTY.J 

The plaintiff complains, and alleges: 

L That at the time of issuing the execution hereafter men- 
tioned, the defendant was the sheriff of the county of •. . . , 

in this state. 



^ Though it is usual to aver that the goods were the property of the plain- 
tiff, it does not seem to be necessary. He could sue in his own name, if he 
were but the agent of the owner. 
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11. That on the day of , 18 . . , at .', 

judgment was [duly] rendered in an action in the court, 

in favor of the plaintiff, against one William Brown, for ...... 

.... dollars. 

IIL That on the day of , 18 . . , an execution 

against the property of the said Brown was issued upon the said 
judgment, directed and delivered to the defendant as shmff 
aforesaid.* 

IV. That on that day the said William Brown had [a large 
quantity of hardware in his store, No. 100 State street, Albany, 
and owned the said store and lot] in the said county, out of which 
the said execution might have been satisfied ; of which the 
defendant had notice. 

V. That he neglected to levy the amount of the said execution, 
or a^y part thereof; [or if lie levied apart, specify it] 

\ Demand of JudgmerU,] 



No. 111. 

ii For false return. 
fTrrLB.] [CouOTT.J 

The plaintiff complains, and alleges : 

L That at the time of issuing the execution hereafter men- 
tioned, the defendant was the sheriff of the county of ♦, 

in this state. 

II. That on the ..... day of , 18. ., at , 

judgment was [duly] rendered in an action in the 

court, in favor of the plaintiff against one William Brown, for 
dollars. 

m That on the day of , 18. ., an execu- 
tion against the property of tiie said Brown was issued upon 



^ It catmot be necessftvy to state the terms of the ezeoation. The court 
takes judicial notice of its own forms of proceeding. 
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the said judgment, directed and delivered to the defendant, as 
sheriff aforesaid. 

IV. That the defendant levied, under the said execution, on 

property of the said Brown [of the value of dollars, 

OT^ sufficient to satisfy the said judgment, with all the expenses 
of the execution,]* [or, state particidars of property on which he 
might have leuied; as in art IV of preceding form.^ 

V. That the defendant afterwards falsely returned upon the 

said execution, to the clerk of the coTinty of , that the 

said Brown had no property in his county on which he could 
levy the amount of the said judgment, or any part thereof 

\ Demand of Judgment.'] 

Sec 5. Complaints in actions tor deoeih 

No, 112. 

i. For procuring property by fravd, 
[TitlkJ [Coxjmtt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the defendant, for the purpose of inducing the plaintiff to sell 
him certain goods, represented to the plaintiff that [he was sol- 
vent, and worth dollars over all his liabihties.] 

IL That the plaintiff was thereby induced to sell [and deliver] 
to the defendant [dry goods] of the value of dollars. 

HL That the said representations were fisdse [or stoiJbe thepar- 
ticular falsehoods^ and were then known by the defendant to be so. 

IV. That the defendant has not paid for the said goods. [Or 
if the goods were not delivered^ That the plaintiff, in preparing 
and shipping the said goods, and procuring their restoration, 
expended dollars.] 

[Demand of Judgmeni.1 

' The defendant may well be supposed to know the particulara. It cannot 
be necessary that the plaintiff should state theuL 
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No. 113. 

ii Forfravd in inducing the plaintiff to enter into a speculation in 

coal lands, 

[Title.] [County.] 

The plaintiff complaiiis, and alleges : 

L That on or about the day of , 18 . . , the 

defendant proposed to the plaintiff that they should purchase, 
on joint account, some coal lands, and a charter for a coal conx- 
pany in Maryland. 

II. That the defendant informed the plaintiff that the X. coal 
Company had a charter and some valuable coal lands, which could 
be purchased for dollars and no less, 

HI That the defendant at the same time represented to the 

plaintiff that he should pay dollars in cash, and his 

promissory note for dollars, as his share of the said 

purchase money. 

IV. That the plaintiff was thereby induced to give to the de- 
fendant, as his share of the purchase money, dollars 

in cash, and his promiss(My note, dated the day of 

. . . ., 18. ., payable .... months thereafter, for dollars. 

V. That aU the said representations of the defendant wei*e 
fidse, and he then knew them to be sa 

VL That the said lands were not coal lands, and were not 
worth more than dollars. 

VIL That the defendant purchased the same, with the charter 

aforesaid, for dollars in cash, certain bonds worth not 

more than dollars, and his own note for 

dollars ; and gave no other consideration for the same. 

Wherefore the plaintiff demands judgment for dollars 

damages. 

[Or^ 1. That the said note of the plaintiff be surrendered to 
him; 
2. For ......... doliaiiB: damages.:] 
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No. 114. 

Si. For Jrattdulendy procuring credit to be given to another jperson, 
[Title.] [Ck)DHTY.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ,, at , 

the defendant represented to the plaintiff, that one A. B. was 

solvent and in good credit, and worth • . * dollars over 

all his liabilitiea 
IL That the plaintiff was thereby induced to sell to the said 

A. B., [dry goods] of the value of dollars [on . . . . • 

months' credit] 

IIL That the said representations were fabe, and were thea 
known by the defendant to be so ; and were made by him with 
intent to deceive and defraud the plaintiff;* lor^ to deceive and 
injure the pkintiflE] 

lY. That the said A. B. [did not pay for the said goods at the 

expiration of the credit aforesaid, or,] has not paid for the said 

goods, and the plaintiff has wholly lost the same bj teaaoa of 

the premises. 

\ Demand of JttdgrMnt.1 

No. 115. 

iv. Against directors of a eorporationj for damages caused by iheif 

misrepresentations. 

[Title.] fOoumnr.] 

The plaintiff complains, and alleges : 

L That before the time hereafter mentioned, at . • , a 

corporation was formed, or pretended to be formed, for the pur- 
pose of insuring property against losses by fire, and for other 
purposes; which corporation was named the ..•»•••• insurance 
company. 

^ As to the necessity of this ayerment, see ^oMi^y. SmUhf 13 N. T. |d 
Kera.J, 330 ; AddingUm y. AUeti, 11 Wend,, 386. 
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II. That the said company was organized, or pretended to be 
organized, under the provisions of a law of this state, passed 
April 10, 1849, entitled " An act to provide for the incorporation 
of Insurance Companies." 

III. That the charter of the said company provided, among 
other things, that the capital thereof should be [two hundred 
thousand] dollars, to be paid up in cash. 

IV. That at the times hereafter mentioned [or, from the 

day of ., 18. ., untQ the day of , 

18..], the defendants were [or, represented themselves to be] 
directors of the said company. 

V. That at sundry times, between the .... day of , 

18.., and the day of , 18.., the defendants 

represented to the public at large [or, to the plaintiff], that the 
said company had a paid-up cash capital of [two hundred thou- 
sand] dollars. 

VI. That on the .... day of , 18. ., at , 

the defendants published a statement showing that the profits of 
the said company amounted to [ten thousand] dollars, and de- 
clared a dividend of [four per centum.] 

VII. That the said representations were wholly false, and were 
then known by the defendants to be so, and were made with in- 
tent to deceive and defraud the public [or, the plaintiff], and to 
induce persons [or, him] to insure with the said company. That 
the said company never had a cash capital of more than [twenty 

thousand] dollars, and had not, on the said day of 

, 18. ., made more than [two thousand] dollars profits. 

VIII. That by the said representations the plaintiff was in- 
duced to insure with the said company ; which accordingly issued 
to him a policy of insurance, of which a copy is hereto annexed. 

IX. That on the day of , 18. ., the property 

mentioned in the said policy was destroyed or greatly injured 

by fire, and the plaintiff's loss thereon amounted to 

dollars. 

11 
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X. That on the day of , 18 . . , at , 

the plaintijff obtained judgment against. the said company, upon 

the said policy, for dollars, in the court 

of 

XL That on the [same day] an execution was issued upon the 
said judgment, against the property of the said company, to the 

sherijffof the county of , which was returned wholly 

unsatisfied. 

XII. That by reason of the premises, the plaintiff has lost the 
whole amount of the said judgment 

[Demand of Judgment.\ 



Sec. 6. Complaints for NuiSANCEa 

No. 116. 

L For erecting a nuisance. 
[Title.} [County.J 

The plaintiff complains, and alleges : 

I. That he is, and at all the times hereafter mentioned was, 
possessed of [the house and lot No. 100 State street, Albany.] 

II. That on the . . ^ . . day of , 18. ., the defend- 

atit erected upon the lot [No. 98 State street, Albany,] a 
slaughter-house, and still maintains the same, and from the said 
day until the present time has continually caused cattle to be 
brought and killed there, [and has caused the blood and offal to 
be thrown into the street opposite the said house of the plaintiff.] 

III. [State special damage.'} 

[Demand of Judgment] 
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• No. 117. 

ii F(yr damages caused by the conMnuance of a nuisarux, 
[Title.] fCouNTY.] 

The plaintiff complains, and alleges : 

L That he is, and at all the times hereafter mentioned was, 
possessed of [the house and lot No. 100 State street, Albany.] 

n. That ever since the .... day of , 18 . . , the de- 
fendant has maintained a slaughter-house on the [lot No. 98 State 
street, Albany, <tc, ds in the preceding formJ] 

IIL That on the day of , 18. ., the plaintiff 

requested the defendant to remove the said [slaughter-house, or 
to cease using it for that purpose,] but he has not done so.* 

TV. [Stdte special damage,'] 

{Demand of Jydgment.\ 

No. 118. 

iii For obstructing a way. 
[Title.] fOoumPT.] 

The plaintiff complains, and alleges : 

L That he is, and at the time hereafter mentioned was, pos- 
sessed of [a house in the town of Coeymans, county of Albany.] 

IL That he was accustomed to pass [with vehicles, or, on foot] 
along a certain way leading from his said house to [the highway.]'* 



^ A request is held necessary against a mere continuer of a nuisance. {Hub- 
hard V. Russell^ 24 Barb., 407. But see contra, per Denio, J., Brown v. Cayuga 
and Susq. R R, 12 N. Y. [2 Kern.], 492. 

' The plaintiff is not required to plead or prove any facts giving him a title 
to the way. If the defendant has any right to interrupt him, that is matter 
of defense, and until he proves such right, he is a wrong doer. (See St John v. 
Moody, 2 Lev., 148 ; 1 Vent, 274 ; Wm/ord v. WoUasUm, 3 Lev., 266.) 
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IIL That on the day of , 18. ., the 

defendant obstructed the said way, so that the plaintiff could not 
pass [with vehicles, or, on foot, or, in any manner] along the said 
way [and has ever since obstructed the sama] 

IV. IState special damage, if any.'] 

[Demand of Judgment.'] 

* 

No. 119. 

iv. For diverting a water course. 
I Title.] fCk)UMTT.J 

The plaintiff complains, and alleges : 

L That he is, and at the time hereafter mentioned was, pos- 
sessed of a [saw-mill] situated on a [brook, or, creek] known as 
the , in the town of , county of 

n. That the water of the said [brook] was accustomed to flow 
into the said mill* 

nX That on the day of ,18. ., the defendant 

diverted the water of the said [brook], so that less water ran into 
the plaintiff's mill. 

IV. That by reason thereof the plaintiff has been unable to 

saw more than logs per day, whereas, before the said 

diversion of water, he was able to saw logs per day. 

{Demand of Judgment] 



* This is sufficient) as against a wrong doer. (Sands v. Trefuses^ Cro. Car., 
675 ; Anon,, id., 500 See ffaigJit v. Price, 21 N. Y., 245.) 
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Sec 7. COMPLAESTS FOR WASTE. 

No. 120. 

V. For waste hy a lessee, 

[TiTLB.] fCk)UHTT.J 

The plaintiff complains, and alleges : 

L That on the day of j 18. ., the defendant 

hired from him the [house No. street, Albany,] 

for the term of ' . 

IL That the defendant occupied the same under such hiring. 

IIL That during the period of such occupation the defendant 
greatly injured the premises [defaced the walls, tore up the floors, 
and broke down the doors ; or otherwise specify the injuries as fai 
as possible,'] 

Wherefore, the plaintiff demands judgment for dol- 
lars damages. [Treble damages.'Y 

Sec, 8. Complaints for injuries to the person. 

No. 121. 

■ 

L For assault and battery. 
[Title.] fCouNTY.j 

The plaintiff complains, and alleges : 

That on the day of , 18 . ., at , the 

defendant assaulted and beat him. 

Wherefore, the plaintiff demands judgment for 

dollars damages. 

' As the defendant is estopped from denying the plaintiff *s title, it need not 
be alleged* We are aware that, before the Code, the title must be pleaded in 
this action (Carris v. IngaUs^ 12 Wend., 70), but there is no reason, under 
the Code, why this exceptional rule should be maintained. Of course, if the 
action is brought against a tenant, whose possession was not derived from 
the plaintiff) the latter must show his title. 

« 3 R. S. (5th ed.) 621 ; [2 id. 334.J 
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No. 122. 

ii The same, with special damage. 
[Title.] [County.] 

The plaintiff complains, and alleges: 

1 That on the day of , 18 . . , at , 

the defendant assaulted and beat the plaintiff, until he became 
insensibla 

IL That the plaintiff was thereby disabled from attending to 
his business for [six weeks thereafter,] and was compelled to 

pay dollars for medical attendance, and has been ever 

since disabled [from using his right arm.] [Or otherwise state the 
damage, as the case may Je.] 

[Demand of Judgment.] 

No. 123. 

iiL For false imprisonTnent 
[Title.] [County.] 

The plaintiff complains, and alleges : 

That on the day of , 18. ., at , 

the defendant imprisoned him for days, [or, hours.] 

[State special damage, if any,'] 

[Demand of Judgment!] 
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No. 124 

iv. For injuries caused hy negligence of the d^endant in leaving a 
Tmtchway open, 

[Title.] fCotjNTY.] 

. The plaintiff complains, and alleges : 

L That on the day of , 18. ., the defendant 

was the occupant of the [store No. 100 State street, Albany,] 
and had possession and control of the hatchway hereaflber men- 
tioned. 

IL That on the said day the plaintiff was in the said [store, or 
building] by permission of the defendant, for the purpose of 
transacting business with him, [or, in the discharge of his duties 

as a tax collector for the city of , or otherwise show for 

what purpose^ and hy what right, the plaintiff wa^ there,] 

III. That the hatchway on the story of the said build- 
ing was then, by the negligence of the defendant, left open, 
unprotected in any manner. 

IV. That in consequence thereof the plaintiff fell through the 
said hatchway and was much injured ; [stofte special damage, if 
any, as, and was kept to his bed and detained fix>m business for 

days, was compelled to expend dollars for 

medical attendance and nursing, and has been made perma- 
nently lame.] 

\Demand of Judgment.] 
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No. 125. 

V. For injuries cavsed by negligence on a railroad. 
[Title.] [County.] 

The plaintiff complains, and alleges ; 

L That on the day of , 18. ., the defendant 

w^as a common carrier of passengers, by railroad, between 

and 

II. That on that day the plaintiff was a passenger in one of 
the carriages of the defendant, on the said road 

III. That while he was such passenger, at [or, 

near the station of , or, between the stations of 

and ] a collision occurred on the said 

railroad, caused by the negligence of the defendant's servants, 
whereby the plaintiff was much injured, [having his leg broken, 
his head cut, ^c, and state ike special damage^ if any, as"] and is 
permanently disabled from carrying on his former business as a 
salesman. 

[Demand of Judgment\ 
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No. 126. 

VL The same, by an executor or administrato7\* 
SUPREME COURT. 



John Smith, as executor, or, admin- 
istrator of the will of James Smith, 

against > CoUNTY OF 

The New York and Harlem Rail-' 
ROAD Company. 

The plaintiff complains, and alleges : 

I. That on the day of , 18. ., the defendant 

was a common carrier of passengers, by railroad, between 

and 

II. That on that day, one James Smith was a passenger in 
one of the carriages of the defendant, on the said road. 

III. That while he was such passenger, at [a 

collision occurred on the said railroad,] caused by the negligence 
of the defendant's servants, whereby the said James Smith was 
killed. 

[Remainder as in No. 6 or No. 7.] 
[Demand of Judgment] 



^ It was held in the Superior Court, that a complaint of this kind must 
expressly allege that there is a widow, or next of kin, giving their names and 
alleging that they had sustained pecuniary injury. (Safford v. Drew^ 3 Duer, 
641.) But the doctrine of this case is entirely inconsistent with the later cases 
of Chapman v. Rothwdl, Ellis, Bl, and E., 168; Quin v. Moore^ 15 K Y., 
436 ; Oldfidd v. New York and Harlem Railroad^ 14 N. Y., 316 ; Dickens v. 
Nev) York Central Railroad^ 28 Barb., 41 ; Kdhr v. New York Central RaU- 
roadj 17 How., 102. The first of these cases expressly decides that no alle- 
gation of damage to the next of kin is necessary ; and though the whole doc- 
trine of Saffbrd v. Drew is not overruled in terms, yet we think it is in effect, 
and that nominal damages, at least, may be recovered on the above complaint, 
with liberty to prove actual dumage. 

12 
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iSec 9. Complaints for defamation. 

No. 127. 

i. For libel; the toords heitig Ubdoxis in themselves, 
[Title.] [County.J 

The plaintiflF complains, and alleges : 

L That on the day of , 18 . . , at , 

the defendant published in a newspaper called the 

\orl in a letter addressed to A. B.] the following words, concern- 
ing the plaintiff: 

[Set forth the words used,"] 

II. That the said publication was false.* 

[Demand of Judgment,'] 

No. 128. 

iL For libel; the words not being libdovs in ihemsel'ves. 

[TitlbJ [County.J 

The plaintiff complains, and alleges : 

I. That the plaintiff [is, and] was, on and before the day 

of , 18 . . , a merchant doing business in the city of 

IL That on the .... day of ,18 . . , at , 

the defendant published in a newspaper called the , 

[or, in a letter addressed to A. B., or otherwise show how pub- 
lished^'] the following words concerning the plaintiff: 

["John Smith, of this city, has modestly retired to foreign 
lands. It ia said that creditors to the amount of $100,000 are 
anxiously seeking his address."] 

IIL That the defendant meant thereby that [the plaintiff had 
absconded to avoid his creditors, and with intent to defraud 
them.] 

IV. That the said publication was Mse.* 

[Demand of Judgment] 

* Malice is implied. (Hunt v. Bennett, 19 N. Y., 176 j Boot v. King^ 7 Cow., 
620.) 
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No. 129. 

iiL For slander; the words being dctionable in themselves. 
[TitulJ [Couktt.] 

The plaintiff complains, and alleges: 

1 That on the day of , 18. ,, at , 

the defendant spoke, in the hearing of A. B., [or, sundry persons,] 
the following words concerning the plaintiff: ["He is a thief"] 
IL That the said words were falsa 

\Demand of Judgmeni.\ 

No. 130. 

iv. For slander ; the words not being actionable in themselves. 
[Title.] [Couxtt.] 

The plaintiff complains, and alleges : 

L That on the day of , 18 . . , at , 

the defendant said to one William Brown, concerning the plain- 
tiff, [" He is a young man of remarkably easy conscience."] 

n. That the plaintiff was then seeking employment as a clerk, 
and the defendant meant by the said words, that the plaintiff 
was not trustworthy as a clerk. 

HL That the said words were false. 

lY. That in consequence of the* said words [the said Brown 
refused to employ the plaintiff as a jplerk,] 

[Demand of Judgment] 
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No. 131. 

V. FcT maliciaus prosecution. 

priTLB.J fCoUNTT.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the defendant obtained a warrant of arrest from , 

[a police justice of the said city, or as the case may be,'] on a 

charge of , and the plaintiff was arrested thereon, 

and imprisoned for [days, or^ hours, and gave bail 

in the sum of dollars to obtain his release.] 

IL That in so doing, the defendant acted maliciously and 
without probable cause. 

IIL That on the day of » 18. ., the said 

justice dismissed the complaint of the defendant, and acquitted 

the plaintiff*; [or, the grand jury of the county of 

ignored the bill against the plaintiff, or otherwise show a termina- 
tion favoraJble to himJ] 

[Special dam^age. IV. That many persons, whose names are 
unknown to the plaintiff, hearing of the said arrest, and sup- 
posing the plaintiff to be a criminal, have ceased to do business 
with him ; or, that in consequence of the said arrest the plain- 
tiff lost his situation as clerk to one William Brown.]* 

[Demand of Judgmenl.\ 



^ As a general rule, the names of persons who have refused to deal with 
the plaintiff must be stated {Linden v. Qraham, I Duer, 672); but if it is in 
the nature of things impracticable for him to know them, he may prove gen- 
eral loss of business. (Eoans v. Harries^ 1 Hurl & N., 251.) It is properly a 
question of evidence, which cannot be settled before the trial 



BOOK OF FORMS. 93 



ooKPLAQna 



No. 132. 

VL For slander of title. 
[Title.] [(Bounty.] 

The plaintiff complains, and alleges: 

L That on the day of , 18 . ., he was the 

[owner in fee simple] of [the house and lot, No. 100 State street^ 

Albany, or, a farm in the town of , county of 

- . . ., bounded by land of A. B., C. D. and E. R] 

XL That on that day, at , the defendant spoke, in 

the presence of William Brown [and other persons,] the follow- 
ing words concerning the plaintiff and his said property : [" John 
Smith does not own that farm. He has sold it to me, and I have 
a good title to it"] 

III. That the said words were false and malicious.* 

IV. That by reason of the said words, the said Brown, who 
was then about to purchase the said property from the plaintiff, 
refused to do so. [^Or otherwise show special damageJ] 

[Demand of Judgment. \ 

' Malice is not presumed in this action. 
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TITLE VL 

FOB SPECIFIC PROPERTY. 

Section 1. For land. 

2. For chattels. 



Sec. 1. Complaints for land. 

No. 133. 

L By the owner in fee for the jpossession. 

fTlTLB.] fOotTNTTj 

The plaintiJff complains, and alleges : 

L That he is the owner in fee simple of the [house and lot 
No. 100 State street, Albany.] 

n. That the defendant withholds the possession thereof from 
the plaintiff. 

Wherefoi-e, the plaintiff demands judgment : 

1. For the possession of the said premises ; 

2. For dollars damages for withholding the sama 



No. 134. 

ii By the owner in fee; for the title and possession. 

fTlTLE.] [OOUNTT.J 

The plaintiff complains, and alleges : 
I and n. [As in the preceding form.'\ 
Wherefore, the plaintiff demands judgment : 
1. For the possession of the said premises ; 
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2. That lie is entitled to the same, in fee simple absolute ; 
8. For dollars damages for withholding the same. 

No. 135. 

iii By the tenant 

fTlTLS.J [OOUHTT.] 

The plaintiff complains, and alleges : 

L That one William Brovm is the owner in fee simple of [a 
piece of land in the town of Bethlehem, county of Albany, 
bounded as follows : ] 

n. That on the day of , 18. ., the said 

Brown let the said premises to the plaintiff for years 

fix>m 

HL That the defendant withholds the possession thereof from 
the plaintiff 

[Demand of Judgment] 

No. 136. 

Oeneralform. 
I Title.] rCouimr.J 

The plaintiff complains, and alleges : 

L That on the day of , 18 . ., he was pos- 
sessed of [the house and lot No State street, Albany.] 

n. That while so possessed, the defendant, on the day 

of ) 18 . . , entered thereon, and withholds the possession 

thereof from the plaintiff 

{Demand of Judgment,} 
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No. 137, 

Sec 2. Complaints m actions for CHATTELa 
i. For chattels wrong/idly takeru 

[TiTLkJ [CdUNTT.] 

The plaintiff complains, and alleges : 

L That on the day of , 18, ., he owned 

[or J was possessed of one hundred barrels of flour.]* 

IL That on that day, at , the defendant took 

the sama 

Wherefore, the plaintiff demands judgment : 

1, For the possession of the said goods, or for dollars 

in case such possession cannot be had ; 

2. For dollars, damages for the detention thereof. 

No. 138. 

iL For chattels wrongfully detained, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., he owned 

[or state facts showing a right to the possession'] the goods men- 
tioned in the schedule hereto annexed [or desert the goods,] 

n. That from that day until the commencement of this action 
the defendant has detained the same from the plaintiff. 

ILL That before the commencement of this action, to wit, on 

the day of , 18. ,, the plaintiff demanded the 

same from the defendant, but he refused to deliver them.' 

' The value of the goods is immaterial for the purposes of a complaint of 
this nature. If alleged, the defendant cannot deny it^ nor does his default 
admit it Neither does it make the complaint more definite or certain. 

* In this form of action a demand must be proved. (Powers v. Bcua/ard, 
19 How., 309; FuJkr v. Leuns^ 3 Abb., 384 ; see Oumey v. Kenney, 2 E. D. 
Smith, 132 ; BarreU v. Warren^ 3 Hill, 351 ; Storm v. UvvngsUm 6 Johns., 44) 
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Wherefore, the plaintiff demands judgment: 

1. For the possession of the said goods, or for dol- 
lars, in case such possession cannot be had ; 

2. For dollars damages for the detention thereof 



No. 139. 

iii Against a fravdvJent purc/mser^ and his transferee, 

[TlTLB.J fOoUNTT.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

the defendant, John Jones, for the purpose of inducing the plain- 
tiff to sell him certain goods, represented to the plaintiff that [he 
was solvent, and worth dollars over all his liabilities.] 

n. That the plaintiff was thereby induced to sell and deliver 
to the said John Jones [one hundred boxes of teas.] 

HL That the said representations were false, and were then 
known by the said John Jones to be so. [Or, That at the time 
of making the said representations, the said John Jones was in- 
solvent, and knew himself to be so.] 

IV. That the said John Jones afterwards transferred the said 
goods to the defendant, William Jonea* 

Wherefore, the plaintiff demands judgment : 

1. For the possession of the said goods, or for dol- 
lars, in case such possession cannot be had ; 

2. For dollars damages for the detention thereof 



^ It need not be alleged that the transferee received the goods with notice, 
or without consideration. He must prove that he paid value, an4 acted i^ 
good faith. 

13 
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TITLE VIL 

FOR SPECIAL RELIEF. 

Section 1. Concerning real property. 

2. Concerning personal property. 

3. Divorce. 

4. Concerning public office. 

JSec 1. Complaints relative to real propkbtt. 

No. 140. 

L Fbr specific performance, 

fTlTLRj fOoUNTT.J 

! The plaintiff complains, and alleges : 

I. That on the . ; . . . day of , 18. ., the defendant 

was seised in fee simple of certain real property described in the 
agreement hereto annexed. 

IL That on the same day, the plaintiff and defendant entered 
into an agreement under their hands and seals, a copy of which 
is hereto annexed. 

Ill That on the day of > 18. ., the plaintiff 

tendered dollars to the defendant, and demanded a 

conveyance of the said property. 

IV. That on the day of » 18 . . , the plaintiff 

again demanded such conveyance.* [Or, That the defendant 
refused to convey the same to the plaintiff.] 

V. That the defendant has not executed such conveyanca 



* It is held, in this state, that a reasonable time must be given, after a first 
demand, to prepare a deed, and a second demand must be made. (LtUweUeir 
V. Linnea^ 12 Barb., 612; Conndly v. Pierce, 7 Wend., 130; HdckeUy, ffuson, 
3 Wend., 250 ; FuUer v. Hvhhard^ 6 Cow., 17.) But if the vendor, on the 
first demand, positively refuse to convey, no further demand is necessary. 
{Carpenter v. Broum^ 6 Barb., 147 ; Driggs v. Dwight, 17 Wend., 74.) 
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VI. That the plaintiff is still ready and willing to pay the 
purchase money of the said property to the defendant 

Wherefore, the plaintiff demands judgment : 

1. That the defendant execute to the plaintiff a sufficient con- 
veyance of the said property [following the terms of tJii agreemerU;'] 

2. For dollars damages for withholding the same. 

No. 141. 

iL For rescission of a contract j on the ground of mistake^ 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of 18. ., the defendant 

represented to the plaintiff that a certain piece of ground be- 
longing to the defendant, situated at , contained [ten acres.] 

II. That the plaintiff was thereby induced to purchase the 

same at the price of dollars, in the belief that the said 

representation was true, and signed an agreement, of which a 
copy is hereto annexed. But no deed of the same has been 
executed to him. 

IIL That on the day of , 18. ., the plaintiff 

paid the defendant dollars, as part of such purchase 

money. 

IV. That the said piece of ground contained in feet only [five 
acres.] 

Wherefore, the plaintiff demands judgment : 

1. For . ^ dollars, with interest from the .... day of 

, 18...; 

2. That the said agreement of purchase be delivered up and 
canceled. 

* The law on this subject is in an unsettled state. We have followed the 
decision of the court of appeals in Belknap v. Sealey (14 N. Y., 158), in 
preparing this form, but do not intend, of course, to introduce any new rules 
on the subject 
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No. 142. 

iii For foreclosure of real property. 
SUPBFME COURT. 

John Smith 
against 
JoHK Jones and Caroline his wife, / CoUNTY OF 
James Johnson and John John- 
son. 



The plaintiff complains, and alleges : 

L That on the day of 18 . . , the defendant, 

John Jones, executed to the plaintiff a bond, conditioned to pay 

him dollars, in .... year, with interest at [seven] per 

cent per annum, payable [half yearly.] 

IL That for the purpose of securing the payment of the said 
bond, the said Jones, with Caroline his wife, executed to the 
plaintiff a mortgage of the same date, upon certain real property 

in the town of , in the county of , described 

as follows : [giving a description of the property as it should be de- 
scribed in the sheriff ^s deedJ] 

III. That on the day of jl8 . . , the said mort- 
gage was recorded in the ofiBice of the clerk of the county of 
, in book of mortgages, page 

IV. That on the day of , 18. ., the said Jones 

and his wife conveyed the said real property, subject to the said 
mortgage, to the defendant, James Johnson, who thereupon 
covenanted with the said Jones, under his hand and seal, that the 
said bond and mortgage should be paid at maturity. 

V. That no part of the principal or interest of the said bond 
and mortgage has been paid.* 



I The Revised Statutes (3 R. S., 5th ed., 272, [2 id., 191,J) required the 
complainant in chancery to state whether any, and if so, what proceedings 
had been had at law to collect payment on the bond, and if the statement of 
;the complaint was proved untrue, it was dismissed. {Lovett v. German i2e- 
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VI. That the defendant, John Johnson, has or claims some 
interest in, or lien upon, the said real property ; but the same, 
whatever it may be, is subject to the lien of the said mortgage.' 

Wherefore, the plaintiff demands judgment : 

1. That each of the defendants, and all persons claiming undw 
any of them, subsequently to the commencement of this action, 
be foreclosed of all equity of redemption or other interest in the 
said real property ; 

2. That the same be sold and the proceeds applied to the pay- 
ment of the amount due on the said bond and mortgage, with 
interest ; 

8. That if there be any deficiency, the defendants, John Jones 
and James Johnson, pay the same. 

No. 143. 

iv. Fcyr redmtpticm of real property. 
(TitleJ [Countt.J 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., he executed to 

the defendant a mortgage upon certain real property in the town 

of , in the county of , described as follows : 

[describing it] to secure the payment of dollars, in 

.... year, with interest at [seven] per cent per annum, payable 
[half yearly.] 

n. That on the day of , 18 . . , he tendered to 

the defendant dollars, being the principal of the said 

mortgage, with interest from the date thereof to that time, and 



formed Churchy 12 Barb., 83.) This is unnecessary under the Code, at 
whatever the plaintiff has done in the way of a former suit is matter of 
defense, and legal and equitable remedies are obtainable in one action. (Code, 
§69.) 

» This is sufficient {Drury v. Clarlc, 16 How., 431.) 
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requested the defendant to acknowledge satisfaction of the same, 
but he refused to do so. 

Wherefore, the plaintiff demands judgment : 

1. That he be allowed to redeem the said mortgage, upon pay- 
ing to the defendant the amount due thereon ; 

2. That upon such payment the defendant satisfy the said 
mortgage of record. 

No. 144. 

V. For partition of real property.^ 
SUPREME COURT. 



John Smith 

William Smith, James Smith and ^ CoUNTY OF 
John Johnson. 



The plaintiff complains, and alleges : 

L That he and the defendants, William Smith and James 
Smith, are in possession, as tenants in common, of certain real 

property in the town of. ......... in the county of , 

described as follows: {describing itJ] 

IL That he has an estate of inheritance therein, consisting of 
one undivided [third] part thereof, as tenant in common with 
the defendants, William Smith and James Smith, who have each 
a similar estate. 

Ill That the defendant, John Johnson, has a mortgage here- 
tofore executed by the defendant, James Smith, upon his said 

interest, for the payment of dollars on the 

day of , 18. ., with interest from that tima 

» See 3 R. S., (5th ed.) 604; [2 id., 318.J 
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[IV. That the plaintiff owns no other land in this state in com- 
mon with the said William and James.]* 

Wherefore, the plaintiff demands judgment for a partition of 
the said real property, according to the respective rights of the 
parties aforesaid ; or if a partition cannot be had without mate- 
rial injury to those rights, then for a sals of the said premises, 
and a division of the proceeds between the parties, according to 
iheir righU 

[ Verification.] ■ 



No. 145. 

vi For partition by a tenant in common, or joint tenant, against 
a co-tenant who has wasted the estate, 

fTlTLB.] fCJoUNTT.] 

• The plaintiff complains, and alleges: 

L That he is a tenant in common \pr^ joint tenant] with the 
defendant of [ describe the property,'] 

n. That [each of them] is entitled to an undivided pialf ] of 
the sama 

HL That between the day of , 18. ., and the 

day of , 18. ., the defendant conmiitted great 

waste upon the same, [cutting down many valuable fruit trees ; 
or othenvise specify acts of waste,'] without the consent of the 
plaintiff 

Wherefore, the plaintiff demands judgment : 

1. For dollars damages.* 

2. For a partition of the said premises in such manner as to 
compensate him for such damages. 



^ This allegation is necessary when an infant is made a party (Rule 77, 
Supreme Court), and it can do no harm in any other case, though not neces- 
sary. 

« 2 R S., 318, § 5. 

3 The plaintiff can have this reUe£ (3 R. S. (6th ed.), 621 j [2 id., 335].) 



104 BOOK OF FORMS. 



ooltpunrrs. 



No. 146. 

viL For the determination of claims to reed property. 
[Title,] [Countt.J 

The plaintiff complains, and alleges : 

L That at the time of his death one William Smith was seised 

in fee simple of certain real property in the town of , 

county of , bounded as follows : * 

IL That in his lifetime the said William Smith made and 
published his last will and testament, whereby he devised to the 
plaintiff all the said property.' 

IIL That on the day of , 18. ., at , 

the said William Smith died* 

IV. That the said property is now, and has been for the three 
years last past, in the actual possession of the plaintiff [(yr^ is 

now, and has been for the years last past, in the actual 

possession of the plaintiff, and was, during the years im- 
mediately preceding that period, in the actual possession of the 
said deceased] 

V. That the defendant unjustly claims an estate for life in the 
same. 

Wherefore, the plaintiff demands judgment that the defendant 
be forever barred from all claim to any estate of inheritance or 
freehold in the said property.* 



> See 3 R. S. (5th ed.), 599 ; [2 id., 312.] 

• These allegations are mutually dependent They may be varied accord- 
ing to the actual source of the plaintiff's title. (2 R. S., 313, § 2.) 

* This is all the relief to which the plaintiff is entitled. (Laws 1855, ch. 
511. § 3.) 
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No. 147. 

viii For vacating an assessment for local improvements, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That he is the owner in fee simple of [one undivided seventh 
part of four lots of land in the sixteenth ward of the city of 
New York,] bounded and described as follows : \insert description 
of property] [the other six-sevenths being owned in fee simple 
by the defendants, C. D., E. P., G. H., IJ., K. L. and M. K] 

» 

II. That the defendants O. P. and Q. R are the owners in fee 
of [two] lots adjoining the [four] above described lots, which 
said [two] lots are bounded, taken together, as follows : [ineert 
description,] 

in. That the [two] lots last above described, and the [two] ot 
the other [four] lots which front on [26th] street, were sold in 

one parcel on the day of 7 18. ., by the mayor, 

aldermen and commonalty of the city of New York, to satisfy 
two alleged assessments for local improvements, one for the 
opening of [26th] street, from the [Hudson river] to the [Bloom- 
ingdale road,] and the other for setting curb and gutter in the 
[8th avenue] from [24:th] street to [42d] street 

IV. That the other [two] of the first described lots, fronting 

on [25th] street, were sold in one parcel on the said day 

of , 18 . . , by the said mayor, aldermen and commonalty, 

to satisfy two alleged assessments for local improvements, one for 
opening [25th] street, and the other for setting the curb and gut- 
ter aforesaid 

V. That in the proceedings relative to all the said assessments, 
and in the proceedings to collect the same, both fraud and legal 
irregularity have been committed. 

VL That the following, among others, are the frauds and legal 
irregularities committed, in respect to the assessment for opening 
[26th] street : 

14 
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1. That the land in the street to the middle thereof, fronting 
on the said lots, belonged to the same owner as the said [four] 
lots, which owner was wrongly stated to be [John Jones ;] 

2. That the benefit above the damage was assessed at 

dollars, for the said [four] lots with [two] adjoining lots, thus 
charging the owner with a large sum for taking his own pro 
perty; 

3. That the petition of the said mayor, aldermen and common- 
alty, and the order of the supreme court thereon made, appoint- 
ing commissioners of estimate and assessment, appointed them for 
the opening of [26th] street from [Hudson river] to the [Fourth 
avenue.] 

VIL That the following, among others, are the frauds and legal 
irregularities committed in respect to the proceedings to collect 
all the said assessments : 

1. That notices were not left before the advertisement of sale, 
at the residence of the owners or with the tenants on the property ; 
which property was then occupied : 

2. That the advertisement described the assessment for open- 
ing [26th] street, as confirmed on the day of , 

18 . . , whereas, if it was ever confirmed, it was confirmed on the 
day of , 18 . . 

VIIL That upon the said sales the property was bid in by the 
said mayor, aldermen ajnd commonalty, who shortly afterwards 
assigned the said bid for the lots on [26th] street to [John Jack- 
son,] and for the lots on [25th] street to [James Jackson,] but 
that no lease has yet been executed, pursuant to the said sala 

Wherefore, the plaintiff demands judgment: 

1. That the said mayor, aldermen and commonalty, be re- 
strained by injunction from executing or delivering any lease 
pursuant to the sales above mentioned ; 

2: That the said assessments and all proceedings to collect the 
same, be declared void and set aside. 
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No. 148. 

ix. For fiyrfeiture and eviction^ on account of waste, by a reversioner.* 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That at the time of his death one William Smith was seised 
in fee simple of [cfescnfte tfie property.'] 

n. That in his lifetime the said William Smith made and 
published his last will and testament, whereby he devised the said 

land to the defendant for the term of , and afterwards 

to the plaintiff 

in. That on the day of , 18. ., at , 

the said William Smith died. 

« 

rV. That the defendant entered into possession of the same, 
under the said will. 

V. That on the day of , 18. ., the defendant 

committed great waste on the said land, [cutting down many 
valuable fruit trees, or otherwise specify ike acts of waste,] 

VL That the injury thereby done to the said property is [more 
than] equal to ,the value of the defendant's unexpired term. 

[Or, VL That such waste was committed in malica] 

Wherefore, the plaintiff demands judgment : 

1. That the estate of the defendant in the said property be 
forfeited ; 

2. That he be evicted therefrom ; 
[3. For dollars, damages.] 

> Code, § 452. 
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No 149. 

X. For an injunction restraining waste. 

fTlTLE.] [COUNTT.J 

The plaintiff complains, and alleges : 

I. That he is the owner in fee simple of [describe the property.'] 

IL That the defendant is in possession of the same, under a 
lease from the plaintiff. 

III. That the defendant has [cut down a number of valuable 
trees, and threatens to cut down many more, for the purpose of 
sale,] without the consent of the plaintiff 

Wherefore, the plaintiff demands judgment, that the defend- 
ant be restrained by injunction from committing or permitting 
any further waste on the said premises. 

[Pecuniary damages might also he demanded.] 

No. 150 

XL For abatement of a nuisance. 

[TlTLB.J I OOUNTT.J 

The plaintiff complains, and alleges : 

L That he is, and at all the times hereafter mentioned was, 
the owner in fee simple of [the house and lot No. 100 State 
street, Albany.]* 

IL That the defendant is, and at all the said times was, the 
owner in fee simple of [the lot No. 98 State street, Albany.]* 

IIL That on the day of 18 . . , the defendant 

erected upon his said lot a slaughter-house, and still maintains 



* An action to abate a nuisance can be maintained only by the owner in fee 
of the premises injured, against the owner in fee of the premises on which 
the nuisance exists. {Ellsworth v. Putnam^ 16 Barb., 568.) 
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the same; and from that day until the present time has con- 
tinually caused cattle to be brought and killed there, [and has 
caused the blood and oifal to be thrown into the street opposite 
the said house of the plaintiff.] 

IV. That [the plaintiff has been compelled, by reason of the 
premises, to abandon the said house, and has been unable to rent 
the sama] 

Wherefore, the plaintiff demands judgment, that the said 
nuisance be abated* 

No. 151. 

xii. For an injunction against tlve diversion of a water-course, 
[Title.] [Oountt.J 

The plaintiff complains, and alleges : 
[As in No. 118.] 

Wherefore, the plaintiff demands judgment, that the defendant 
be restrained by injunction from diverting the water as aforesaid. 



Sec 2. Complaints relative to personal properit^. 

No, 152. 

i. For restoration of personal property j threatened with destruction^ 
and for an injunction, 

[Title.] [Countt.] 

The plaintiff complains, and alleges : 

I. That he is, and at all times hereafter mentioned was, the 
owner of [a portrait of his grandfather, which was executed by 
an eminent painter,] and of which no duplicate exists. [Or state 

' See note on previous page. 
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any facts showing that the property is of a Mnd that cannot be 
replaced by money^Y 

IL That on the day of , 18 . . , he deposited 

the same for safe keeping with the defendant 

III. That on the day of , 18 . . , he demanded 

the same f5rom the defendant, and offered to pay all reasonable 
charges for the storage of the same. 

IV. That the defendant refiises to deliver the same to the 
plaintiff, and threatens to conceal, dispose of, cnt or injure the 
same if required to deliver it up. 

V. That no pecuniary damages would be an adequate com- 
pensation to the plaintiff for the loss of the said [painting.]* 

Wherefore, the plaintiff demands judgment : 

1. That the defendant be restrained by injunction from dispos- 
ing of, injuring or concealing the said [painting;] 

2. That he return the same to the plaintiff 

No. 153. 

il 0reditor*8 action on a judgment of a court of record, 
[Title.] [County.^ 

The plaintiff complains, and alleges: 

L That on the day of , 18 . . , at , 

judgment was [duly]' rendered in the court, in his favor, 



' It is held in England, that a court of equity may interfere in any case 
where the recovery of specific chattels is sought, and the defendant threatens 
to dispose of or injure them. ( Wood v. Rowcliffe^ 3 Hare, 309 ; see 2 Giffard, 64.) 

But it may be doubted whether there is sufficieni authority in this state for 
granting the relief sought in this complaint, unless the injury is shown to be 
irreparable. (See Jerome v. Ross^ 7 John. Ch., 333.) It is not intended to 
affect this question by the above form. (See Hunt v. Mootry, 10 How., 479.) 

' *' Duly " may be omitted, when the court is one of general jurisdiction. 
Otherwise, see Code, § 161. 
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against the defendants John and William Jones, for 

dollars. 

IL That on the . day of , 18. ., an execution 

was issued upon the said judgment against the property of the 
said John and William Jones, to the sheriff of the county of 
, m which they then resided 

III That the said execution has been returned by the said 
sheriff, wholly imsatisfied. 

IV. That after the contracting of the debt on which the afore- 
said judgment was recovered, the said John -and William Jones 
assigned all their property to one John Robinson, in trust for the 
payment of their debts ; [or, made an assignment of which a copy 
is hereto annexed.] 

V. That the said Robinson accepted the said trust, and has 
collected a large sum of money and other property from the 
assets of his assignors, amounting in all to the value of over 
» . dollars. 

VI. That the said assignment was made with intent to delay 
and defraud the creditors of the said John and William Jones. 

Wherefore, the plaintiff demands judgment : 

1. That the said assignment is fraudulent and void as against 
the plaintiff; 

2. That the said Robinson account, under the direction of the 
court, for all the property received by him as aforesaid ; 

3. That the defendants be restrained by injunction from inter- 
fering with any of the said property, or its proceeds, except 
under the direction of the court ; 

4. That the plaintiff ^s judgment be satisfied out of the sama 
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No. 154. 

iiL OrediicT^ 8 ojction on a jv^Uce 8 j 
\A.8 in No, 153 to the end of Art. L] 



IL That the said judgment included not more than 

dollars costs. 

m. That on the day of , 18. ., a transcript of 

the same was filed and docketed in the office of the clerk of 

the county of \if the judgment debtors resided in another 

county^ add: and on .... a transcript of the same was filed and 

docketed in the office of the clerk of the county of ,] 

in which the defendants, John and William Jones, then resided. 

IV. [To the end; as in No. loB, from Art. U to the end,"] 

No. 155. 

iv. Against the trustees of a dissolved corporation.* 
[Title.] [County.] 

The plaintiff complains, on behalf of himself and all other 
creditors of the company who may come in and con- 
tribute to the expenses of this action, and alleges : 

L That the company was duly incorporated on the 

.... day of , 18. ., under the "act relative to incorpo- 
rations for manufacturing purposes," passed Itfarch 22d, 1811, 
and the acts amending the same ; and thereafter carried on busi- 
ness at the town [or, city] of 

IL [t^ate a cause of action against the company.'] 

IIL That on the .... day of » 18 . . , the trustees of 

the said company passed a resolution, of which a copy is hereto 
annexed, pursuant to an act entitled " An act to facilitate the 

» See Onppen v. Hudson, 13 N. Y. |3 Kern.J, 16L 
* See the act of 1852, referred to. 
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dissolution of manufacturing corporations in the county of Her- 
kimer, and to secure the payment of their debts without prefer- 
ence,'* passed April 16, 1852. 

IV. That the defendants were the trustees of the said com- 
pany at the time of the passage of the said resolution. 

V. That the defendants have received a large amount of 
money and other property belonging to the said company, but 
have refused to pay the said claim of the plaintiff. 

Wherefore, the plaintiff demands judgment : 

1. That the defendants account, under the direction of the 
court, for the property received by them as aforesaid ; 

2. For the payment to him of .... dollars, with interest from 

the day of » 18 . . , out of the funds in possession 

of the defendants, or which they may collect ; ' 

3. That the defendants proceed, without delay, to discharge 
the trusts devolved upon them in the premises. 

No. 156. 

v. Interpleader,^ 
[Title.] [County.] 

The plaintiff complains, and alleges : 

I. That before the date of the claims hereafter mentioned, one 

Benjamin Brown deposited with the plaintiff [descrSte 

the property^ for [safe keeping.] 

II. That the defendant, John Jones, claims the same [under 
an alleged assignment thereof to him from the said Brown.] 

III. That the defendant, John Johnson, also claims the same 
[under an order of the said Brown, transferring the same to him.] 



* Order of Interpleader. — ^Under § 122 of the Code, an order to inter- 
pleail may be obtained by a defendant in an action actually commenced, for 
which purpose the following forms may be used. The case supposed is that 
of a corporation, sued for a transfer of stock and payment of dividends. 

15 
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IV. That the plaintiff is ignorant of the respective rights of 
the defendants. 



No. 157. 

L Notice of motion for order io interplead. 

[TiTLB.] 

Please take notice, that upon the annexed affidavit, and on the complaint 
herein, the defendant will apply to this court, at a special term, to be held at 

the , in the of , on the day of , 

18. ., at . . o'clock in the .... noon, for an order to substitute in his place, as 
defendant in this action, the sheriff of the county of , and to dis- 
charge this defendant from liability, either to the said plaintiff or the said 
sheriff, concerning the property mentioned in the complaint^ upon transferring 
the same to such person as the court may direct^ or for such other relief as to 

the court may seem just 

A.B., 

DrfendanCa Attorney. 
[DaU.\ 

Jb 0. D., PlainUff'a Attorn^ ; 
lb The Sheriff of 



No, 158. 

ii. Affidavit on motion. 

[Title.] 

CouuTT OF - : John Jones, of , being duly sworn, says as 

follows : 

1. I am the treasurer of the defendant ; 

2. The complaint herein was served on the .... day of , 18. . , 

3. The defendant has not yet answered the same ; 

4. On the day of ., 18. ., the sheriff of the county of 

.... served upon me, as treasurer aforesaid, a copy of a warrant of attach- 
ment granted in an action in the supreme court, in favor of Benjamin Brown 
as plaintiff against Daniel Down as defendant^ a copy of which is annexed, 
marked A ; and also served a notice in writing, claiming delivery of the pro- 
perty mentioned in the complaint to him, by virtue of the said attachment; a 
oopy of which notice is annexed, marked B ; 
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V. That lie has no claim upon the said property, and is ready 
and willing to deliver it to such persons as the court shall 
direct 



5. The said sheriff claims the said property, under the said attachment, as 
the property of the said Down, in satisfaction of any judgment to be obtained 
in the said action ; 

6. On the service of the said warrant and notice, I delivered to the said 
sheriff, at his request, a certificate, of which a copy is annexed, marked C ; 

7. The claim above mentioned is made without collusion between the de- 
fendant and the claimants ; 

8. The defendant is ready and willing to deliver the said property to such 
person as the court may direct, upon being discharged from liability to either 
claimant ; 

9. The fifth allegation herein, and no other, is made upon information and 
belief. 

John Jonb& 
Sworn before me, the .... day ) 

of , 18. . . ., ) 

G. H., 
C(ynimi8sioner of Deeds, 

\ Annex Schedules^ A, B omd (7. J 

No. 169. 

iii. Order of interpleader, 
SUPREME COURT. 



John Smith y At a special term, held at the . . . ., in the .... of 
against > . . . ., on the . . day of . . . ., 18. .. 
The Company. \ Present : , Justice, 

On reading and filing notice of motion, with the affidavit of John Jones, 

dated the day of , 18. ., and schedules A, B and C, therein 

referred to ; and on motion of A. B., counsel for defendant, after hearing C. 
D., counsel for plaintiff, and G. H., counsel for the sheriff of county ; 

Ordered : 1. That the defendant, upon the surrender to it of the certificate 

for shares of its capital stock, issued to Daniel Down, on the .... 

day of ) 18. ., numbered 286, transfer the same number of shares to 

[name of receiver /] 
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VI. That this action is not brought by collusion with either 
of the defendants. 

Wherefore, the plaintiff demands judgment : 

1. That the defendants be restrained, by injunction, from 
taking any proceedings against the plaintiff in relation thereto ; 

2. That they be required to interplead together concerning 
their claims to the said property ; 

[3. That some person be authorized to receive the said pro- 
perty pending such litigation ; ] 

4. That upon delivering the same to such [person,] the plaintiff 
be discharged from all liability to either of the defendants in 
relation thereto. 

[ Verification.] 

2. That the defendant pay to the said [receiver} dollars, being the 

dividends due on the said stock, deducting dollars for the defend- 
ant's costs in this action ; 

3. That E. F., the sheriflf of the county of , be substituted as 

defendant, in the place of the company ; 

4. That on transfer and payment as aforesaid, the said company 

be discharged from all liability concerning the property mentioned in the 
complaint, as well to the said sheriff as to the plaintiff; 

5. That the said \receiver] hold the said stock and dividends, and collect 
and hold future dividends thereon, in trust, subject to the further order or 
judgment of this court ; 

6. That within twenty days after entry of this order, the plaintiff serve a 
copy of his complaint, amended as he may see fit, upon the defendant substi- 
tuted as aforesaid ; 

7. That if such defendant shall not, within twenty days after such service, 
answer the said complaint, the said stock shall be transferred and the said 
dividends paid to the plaintiff. 
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No. 160. 

vi. For a dissolution of partnership, 
[Title.] [County.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , he 

entered into partnership with the defendant [as merchants, or^ 
under an agreement, of which a copy is hereto annexed.] 

11. That on the .... day of » 18 . . , the defendant 

took exclusive possession of the partnership books and stock, 
and prevented the plaintiff from having access to the sama \0t 
state any other facts constituting a breach of the agreenientj avoiding 
legal conclusions.'} 

Wherefore, the plaintiff demands judgment : 

1. That the said partnership be dissolved ; 

2. That a receiver of the property thereof be appomted, with 
the usual powers ; 

8. That the defendant be restrained, by injunction, from inter- 
fering with the said property ; 

4. That the same be applied first to the payment of the part- 
nership debts, and the remainder be divided between the parties 
according to their respective rights. 

Sec, 3. Divorce. 

No. 161. 

i. For divorce from the bonds of matrimony^ 
[Title.] [Gounty.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. .,at , [in 

this state,] she was married to the defendant 

IL That the plaintiff was, at the time of the several acts of 
adultery hereafter mentioned, and at the commencement of this 
action, an inhabitant of this state. 

' See 3 R. S. (5th ed.), 235 ; [2 id., 144.J 
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[Or, if the marriage did not take place in this state: IL That 
the plaintiff and defendant were both, at the time of the several 
acts of adultery hereafter mentioned, inhabitants' of this stata 

Or, IL That the acts of adultery hereafter mentioned were 
committed in this state, and the plaintiff is now an inhabitant* 
thereof.] 

Ill That on [or, on or about] the day of , 

18 . . , at , [and at other times and places since, which 

the plaintiff is unable more particularly to state,] the defendant 
committed adultery with one A. B. 

[The following articles may he inserted in the proper cases. The 
facts stated in art, IV must be shown by affidavit if not inserted 
here,^] ' 

IV. That such adultery was committed without the consent, 
connivance, privity, or procurement of the plaintiff; that five 
years have not elapsed since the plaintiff discovered the fact of 
such adultery, [or, that five years have not elapsed since the com- 
mencement of such adulterous intercourse was discovered by the 
plaintiff,] and that the plaintiff has not [voluntarily] cohabited 
with the defendant since such discovery. 

V. That the issue of the said marriage are children, 

named , aged .... years ; , aged .... years; 

and , aged years. 

Wherefore, the plaintiff demands judgment: 

I. For a divorce from the bonds of matrimony ; 

[2. That the custody of the said children be awarded to her , 

3. That a reasonable provision for her and their support be 
made out of the property of the defendant] 



* The expresj^ions "actual inhabitant," "actual resident" and "inhabitant," 
are used in the articles of the Revised Statutes, relating to divorce. The single 
word "inhabitant" probably expresses all that is meant by any of these 
expressions. 

* (See rule 86, Supreme Court.) These facts are no part of the cause of 
action, though necessary to be shown. 
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No. 162. 

ii For a divorce from bed and boards 
[Title.] [Countt.] 

The plaintiff complains, and alleges : 

L That on the day of , 18. ., at , 

[in this state,] she was married to the defendant 

II. That she was, at the commencement of this action, an m 
habitant of this state. 

[Or if t?ie marriage did not take place in this state: IL That the 
plaintiff and defendant are both inhabitants of this state : 

Or^ n. That the plaintiff and defendant have both become 
since, and remained for one year, inhabitants of this state, and 
the plaintiff is now an inhabitant thereof] 

III. That the defendant has cruelly and inhumanly treated the 
plaintiff, [or, has so treated the plaintiff as to render it unsafe and 
improper for her to live with him ; or, has abandoned and neg- 
lected to provide for her.] 

IV. That the nature and circumstances of the said misconduct 
are as follows [specifying acts, times and places with reasonable 
certainty,'} 

Y, [As in No, 161, if in accordance with the facts,] 

Wherefore, the plaintiff demands judgment : 

1. For a divorce from the bed and board of the defendant ; 

[2. That the custody of the said children be awarded to her ; 

8. That a reasonable provision be made for her and their sup- 
port out of the property of the defendant] 

» See 3 R S. (5th ed.), 237 [ ;2 id., 146.] 
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Sec. 4 Complaints for public qffick 

No. 163. 

L For an elective office. 
SUPEEME COURT. 

The People of the State of New 

York and Johk Smith CoUNTT OF 

againsi 
John Jones. 

The plaintiffs complain, and allege : 

L That on the .... day of November, 18 . . , an election was 
duly held in the .... judicial district of this state, for the oflBce 
of justice of the supreme court, for the term of eight years from 
the first day of January, 18 . . . 

IT. That at the said election, the above named John Smith 
received the greatest number of legal votes for the said office. 

IIL That on the .... day of , 18 . . , the defendant 

usurped the said office, and has ever since withheld the same 
from the said John Smith. 

Wherefore, the plaintiffs demand judgment : 

1. That the defendant is not entitled to the said office, and 
that he be ousted therefrom ; 

2. That the said John Smith is entitled to, and be put in pos- 
session of the same. 
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No. 164. 

ii For an office not elective. 
SUPREME COURT. 



Thj6 People of the State of New) 

York and N. C. P. f CiTY AND CoUNTY OF NeW 
against ( YOBK. 
A. V. S. I 

The plaintiffs complain, and allege : 

I. That on the [thirtieth day of December, 1859,] the defend- 
ant was appointed chamberlain of the city of New York, by the 
mayor of the said city, with the advice and consent of the board 
of aldermen of the said city, and immediately thereafter entered 
upon the duties of the said office, and continued therein until 
his removal as hereinafter stated. 

II. That [in May, I860,] the said defendant was duly removed 
from the said office, by the mayor of the said city, by and with 
the consent of the board of aldermen of the said city. 

IIL That immediately after the removal of the said A. V. S. as 
aforesaid, the said N. C. P. was duly appointed chamberlain of 
the said city by the mayor thereof, with the advice and consent 
of the board of aldermen of the said city, to fill the vacancy 
made by the removal of the said defendant as aforesaid. 

IV. That the said N. C. P. thereupon accepted the said office, 
and in the form and within the time required by law and the 
ordinances of the said city, took and subscribed before the mayor 
of the said city, and filed in his office, the oath of office of the 
said N. C. P. as such chamberlain, and also executed and filed 
in the office of the comptroller of the said city, an official bond, 
with sufficient sureties, approved by the said comptroller, in the 
amount prescribed by the ordinances of the said city. 

V. That the said K C. P., after the filing of such official oath 
and bond, demanded of the said defendant the possession of the 
said office, which the said defendant refused, and he still con- 
tinues to usurp, hold and exercise the said office, to the exclusion 

of the said N. C. P. 

IG 
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Wherefore, the plaintiffs demand judgment: 

1. That the said defendant is not entitled to the said office, 
and that he be ousted and excluded therefrom ; 

2. That the said N. C. P. is entitled to the said office, and that 
he be admitted into the same, and to all the rights and emolu- 
ments thereof 
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TITLE VnL 

FOB ORDINAKY AND SPECIAL BELIEF UNITED. 

No. 165. 

(hmplmnt for ordinary judgment against ike maker and indorser 
of a note, and to reach collateral securities lodged luith the indorser. 

[T1TLB.J [OOUNTT.J 

The plaintiff complains, and alleges : 

L That on the day of ,18. ., at , tne 

defendant John Jones, for the purpose of inducing the plaintiflf 
to sell him certain goods, agreed to give him, in payment therefor, 
the defendant's promissory note, indorsed by one William Brown ; 
and represented to the plaintiff that the said Brown would be 
adequately indemnified by collateral security, for his indorse- 
ment 

IL That the plaintiff was thereby induced to sell and deliver 
to the said Jones, certain goods of the value of dollars, 

in. That on the day of , 18 . . , at , in 

consideration thereof, the said Jones, by his promissory note, 

promised to pay to [the order of the said Brown] dollars, 

months [or, days] after data 

IV. That the said Brown indorsed the same to the plaintiff 

V. That on the day of » 18 . . , the same was 

presented to the said Jones for payment, but was not paid. 

VI. That the said Brown had notice thereof. 

VIL That the same has not yet been paid. 

VIII. That the said Jones, when he procured the said indorse- 
ment from the said Brown, lodged with him [six promissory- 
notes for the aggregate sum of dollars, made by one 

John Johnson, and indorsed by the said Jones,] as security for 
such indorsement 
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IX. That the said Jones is endeavoring to withdraw the said 
l^notes] from the said Brown, in order to prevent their application 
to the said indorsement 

X. That the plaintiff has requested the said Brown to apply 
che said [notes] to the payment of the plaintiff's said claim, but 
he refuses to do so. 

Wherefore, the plaintiff demands judgment 

1. For dollars, with interest from the .... day of ... . 

18 • 

2. That the [notes] placed in the hands of the said Brown as 
security, be applied to the payment of the said sum ; 

3. That the defendants be restrained by injunction from dis- 
posing of the said [notes] to any person other than the plaintiff. 

No. 166. 

For damages and an injunction, in an action for nuisance. 

[As in No, 115, eoccepi the demand of judgment, for which substi- 
tute:'] 

Wherefore, the plaintiff demands judgment : 

1. That the defendant be restrained by injunction from using 
the said building as a slaughter-house, or permitting it to be so 
used; 

2. For dollars damages. 
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CHAPTER II. 

DEMUREEES TO COMPLAINT. 

No. 167. 

i. To the whole cornplaint 
[Title.] 

The defendant demurs [or, the defendants, naming tkem^ if only 
a part of them join, demur] to the complaint upon the ground 
that as it appears, upon the face thereof, this court has not juris- 
diction of the person of this defendant, 

or, 

this court has not jurisdiction of the subject of this action, 

or, 

the plaintiff has not legal capacity to sue, [being an infant and 
no guardian having been appointed for him,J 

or, 

there is another action pending between the same parties for the 

same cause of action, 

*. . . or, 

there is a defect of parties, plaintiff [or, defendant] in the omission 
of [naming him,"] 

^, 

several causes of action have been improperly joined, one being 

a cause of action [stating it,'] and another being [statijig it, so as 

to point out tlie incompatibility,'] 

cr, 

the complaint does not state facts sufficient to constitute a cause 
of action. 

C. D., 
[Date,] Defendants Attorney. 
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No. 168. 

ii To some of the alleged causes of action stated in the complaint 
[Title.] 

The defendant demurs [or, the defendants, naming them, if only 
a part of them join, demur] to the first [or other] claim of the 
oomplaint, upon the ground, &a 
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CHAPTER in. 

ANSWERS. 

Title 1. General Fork. 

2. Denial. 

3. Avoidance. 

4. oounter-olaix, 



TITLE L 

GENEKAL FORM. 

No. 169. 

Qeneralform of answer ; containing several disuses, 
SUPREME COURT. 



John Smith 

agaimt \ Answer. 

John Jone& 



The defendant answers to the complaint: 
First: For a first defense : 

L 

n. 

in. 

Second: For a second defense : 

L 

n. 

m. 

G D., 

Defenda/nSs Attorney, 
[Albany, January 21, 1861.] 
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TITLE n. 

DENIAL. 

Section 1. Greneral denial. 
2. Specific denial. 

Sec. 1. General denial. 

No. 170. 

L Positive denial 



I Title. J 



The defendant answers [or, the defendants answer, or if only 
part of the defendants join, the defendants, John Jones and William 
Brown answer] to the complaint : 



That no allegation thereof is trua* 



No. 171. 

iL Denial of knowledge^ cfec, 
[Title.] 

The defendant answers to the complaint: 

That he has no knowledge or information sufficient to form a 
belief whether any one allegation thereof is true. [Or where 
there are several defendants {and if only part of them join, name 
them :) The defendants answer to the complaint, each for him- 
self, that he has no knowledge, <fcc.] 



1 The form of denial at present in use under the Code is objectionable. The 
defendant may "deny" what he nevertheless believes to be true, and swear 
that the answer is true, t. e., that it is true that he denies the charges of the 
complaint Of course this is a quibble, but the law should leave no room for 
quibbles. 
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See. 2. Specific denial. 

No. 172. 

L Denial by articles,^ 

fTlTLK.] 

The defendant answers to tlie complaint: 

That no allegation contained in the [second and fourth] articles 
thereof is true. 

No. 173. 

ii Denial of loan {aee No. 26.)' 
[Tttlk.] 

The defendant answers to the complaint : 

That the plaintiff did not lend him the money mentioned in 
the complaint nor any part thereof 

No. 174 

iii Denial of receipt ofrrumey {see No. 27.)* 

[Title.] 

The defendant answers to the complaint: 

That he has not received the money mentioned in the com- 
plaint, nor any part thereof 



* This fonn can be used when each article contains, as it should, but a angle 
allegation. 

' Complaints Nos. 26 and 27 would be as well, if not better, answered bj 
a denial of their first articles, as in Na 172. 



17 
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No. 175. 

iv. Denial of demand {see No. 28.) 
[Title.] 

The defendant answers to the complaint : 

That the plaintiff did not demand the proceeds of the goods 
therein mentioned, before the commencement of this action. 

No. 176. 

V. Denial of request by defendant {see No. 80.) 

[TiTLK.] 

The defendant answers to the complaint : 

L That he never requested the plaintiff to pay any money to 
James Brown. 

[EL That he never promised to pay any money to the plaintiff 
on account of any money paid to the said Brown.] 

No. 177. 

VL Demcd of note {see No. 56.) 

[Title.] 

The defendant answers to the complaint r 
That the note mentioned therein is not his note. 

No. 178. 

vii DeniaX of indorsement {see Nos. 59 to 62.) 
[TiTLK.] 

The defendant answers to the complaint : 

That he did not indorse the note mentioned therein. 
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No. 179. 

viiL Denied of notice of dishonor {see No. 59.) 
[Title.] 

The defendant answers to the complaint : 

That notice of the dishonor of the note [or, bill of exchange] 
mentioned in the complaint, was not given to him. 

No. 180. 

ix. Denial of acceptance of bill of exchange {see Nbs, 64 to 67.) 
[Title.] 

The defendant answers to the complaint : 

That he did not accept the bill mentioned therein. 

< 

No. 181. 

X. Denial of presentment {see Nbs. 68 to 71.) 
[Title.) 

The defendant answers to the complaint : 

That the bill mentioned therein was never presented to him 
[or, w) William Brown, &a] 
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TITLE in. 

AVOIDANCE. 

SsonoN 1. Not to the merits. 

2. To, the merits, showing the contract to be void 

3. To the merits, showing that the cause of action has not yet 

accrued. 
4 To the merits, discharging the contract* ' 

5. Justification of wrongs. 

6. Several defenses. 



Sec 1. Not to the MERrra 

No. 182. 

i. Want of jurisdiction. 
[TmjtJ 

The defendant answers to the complaint: 

That he was at the commencement of this action, and is now, 

consul of the King of Italy for the city of , duly 

accredited to the President of the United States, and by him 
received and acknowledged as such. 

No. 183. 

ii Infancy ofphm^. 
rTiTLE.] 

The defendant answers to the complaint : 

That the plaintiff is not of the age of twenty-one years. 

[Or, That at the commencement of this action, the plaintiff 
was not of the age of twenly-one years.] 
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No. 184. 

iii Marriage of plaintiff. 
rTiTLE.J 

The defendant answers to the complaint : 

L That the plaintiff was at the commencement of this action, 
and still is, the wife of one A. B/ 

IL That this action does not concern her separate property. 

No. 185. 

iv. Marriage of defendant^ commencing afler t?ie contract arid be- 
fore the ociiorL* 

[Title.] 

The defendant answers to the complaint : 

L That she was at the commencement of this action, and still 
is, the wife of A. B., who now resides at 

n. That this action does not concern her separate property. 



' It is usual to add, " who is still living at " But if the plaintiff 

is a wifSf her husband must be living ; and his residence is presumably better 
known to her than to the defendant 

' If the defendant were married at the time of the contract, the fact would 
be a plea " to the merits." See jpoti. 
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No. 186. 

V. Non-joinder of a necessary 'party pTmntiff. 
I Title.! 

The defendant answers to the complaint : 

L That the [goods mentioned in the complaint were sold by] 
the plaintiff and one William Brown as partners, under the 
firm name of Smith & Company.] 

IL That the said Brown is still living. 

No. 187. 

VL Non-joinder of necessary defendant 
[Title.] 

The defendant answers to the complaint : 

I. That the goods mentioned in the complaint, were sold to 
this defendant and one William Brown, jointly, [as partners 
under the firm of Jones & Company.] 

II. That the said Brown is still living at , in this state* 

No. 188. 

vii Denial of plaintiff^ s mcorporatiori, 
[Title.] 

The defendant answers to the complaint : 

That there was not at the commencement of this action, nor 
is there now, any such corporation as the [Barren Mining Com. 
pany,] named as plaintiff in this action. 
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No. 189. 

viii. Pendency of anotlier action. 
[Title.] 

The defendant answers to the complaint : 

That there was at the commencement of this action, and still 

is, another action pending in the court of [specifying a 

court of this state] between the same parties, and for the same 
cause of action, as in the complaint herein. 

Sec. 2. To THE MEEITS, SHOWING TFE CONTRACT TO BE VOID. 

No. 190. 

i. Infancy of defendant 
[Title.] 

The defendant answers to the complaint : 

That at the time of making the agreement [or, of the delivery 
of the goods] mentioned therein, he was not of the age of 
twenty-one years. 

No. 191. 

ii Marriage of defendant 

[Title.] 

[As in the preceding form^ to the word "therein," and continue] 
she was the wife of A. B.] 
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No. 192. 

iii Want of consideration.* 

[TlTLB.1 

The defendant answers to the complaint : 

That he received no consideration for the note [or, promise] 
mentioned therein. \^ mistake, fravd, or other attendant facts ai*e 
io^ be proved, they should he stated.'] 

No. 193. 

iy. Mistake. 

fTlTLB.] 

The defendant answers to the complaint : 

L That when he signed the note therein mentioned, he sup- 
posed it to be for [one hundred] dollars, but by mistake it was 
drawn for [two hundred] dollars. 

n. That he received no consideration for more than [one hun- 
dred] dollars of the amount of the said note. 

No. 194. 

V. Fraud. 
[Title.] 

The defendant answers to the complaint : 

L That the plaintifif induced him to make the note mentioned 
in the complaint, by representing that he was authorized by one 



* This answer should be sparingly used, though it is necessarily inserted 
here. Nothing can be proved under it, except the bare fact of no considera- 
tion whatever having been given. 
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A. B., to whom the defendant owed the amount of the same, to 
take a note to himself in satis&ction of such debt [Or other- 
wise state ike fraudulent misrepresentation^ etc.] 

IL That the said representation was fiJsa 

HL That the defendant received no consideration for the said 
nota 

No. 195. 

vi Duress, 
[Title.] 

The defendant answers to the complaint: 

L That the [bond] mentioned therein was extorted from him 
by threats of personal violence, \or^ of public charges against his 
character,] and was executed by him under fear of the same. 

IL That the said bond was executed by him without any 
consideration therefor. 

No. 196. 

viL Statute of frauds {see No. 86.) 
[Title.] 

The defendant answers to the complaint : 

L That no note or memorandum in writing was ever made of 
any such contract as is alleged in the complaint 

[Or J That the defendant did not subscribe any written note or 
memorandum of any such contract as is alleged in the complaint] 

IL That he did not receive any part of the goods mentioned 
in the complaint 

III. That he did not pay any part of the purchase money. 
18 
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No. 197. 

viii. Usury {as a defense upon a note,) 
[TitleJ 

The defendant answers to tlie complaint : 

I. That the note mentioned therein was given to the plaintiff 
in pursuance of a mutual agreement between the plaintiff and 
defendant, that the plaintiff should lend the defendant money 
at the rate of [ten] per centum per annum. 

n. That the defendant received from the plaintiff .... dollars 
only, as consideration for the said note.; the plaintiff retaining 
dollars, as interest thereon. 

No. 198. 

ix. Articles furnished defendants wife not necessary {to No, 35.) 
[Title.] 

The defendant answers to the complaint: 

L That the articles mentioned therein were not fiimished to his 
wife with his [knowledge or] consent 

II. That the same were not necessary for her. 

[Or, III That he always fiirnished her with such things as 
were necessary for her.] 
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No. 199. 

X. Invalidity of an award {to No. 52.)* 

fTlTLB.] 

The defendant answers to the complaint : 

L That by the terms of the agreement referred to in the com- 
plaint, the arbitrators were to hear the evidence and arguments 
of both parties at meetings called upon notice to both ; and were 
not to listen to anything that might be said by either party on 
the subject except at such meetings* 

IL That the arbitrators held one meeting without giving notice 
to the defendant,, at which they received evidence on behalf of 
the plaintiff, and also entered into private conversation, at other 
times, with the plaintiff in regard to the said award. 

\JudgrMnt may he demanded^ setting aside the atuard^ if desired^l 

No. 200. 

xi Invalidity of a foreign judgment {to No. 58.) 

fTlTLB.] 

The defendant answers to the complaint : 

L That no process was served upon him in the action men- 
tioned in the complaint 

IL That he never appeared in person or by attorney in the 
said action." 



* At common law, this defense could be proved under a plea of *' no award." 
(Dresser v. Stansfidd, 14 M. & W., 822; Fisher v. Pimhley, 11 East, 188.) 
But the Code does not contemplate such a method of pleading. 

* These facts are a sufficient defense. (Long v. Long^ 1 Hill, 597 ; Shum" 
way V. StCUman^ 6 Wend., 447 j Starhuck v. Murray^ 5 Wend., 148.) 
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ASfea 8. To THE MERITS, SHOWING THAT NO CAUSE Or ACTION HAS 

ACCRUED. 

No, 201. 

L Credit unexpired {to Nbs. 82 to 84.) 

[TiTLK.] 

The defendant answers to the complaint: 

L That the goods mentioned therein were sold to him npon 

a credit of [months] from the day of , 

18.. 

IL That such period had not elapsed before the commence- 
ment of this action. 

/Sac 4. To THE MERITS, IN DISCHARGE OF THE CONTRACT. 

No. 202. 

L Payment 

[TiTLB.] 

The defendant answers to the complaint : 

That on the day of , 18. ., at , he 

paid to the plaintiff the money demanded in the complaint : [or, 
. , dollars on account of the demand in the complaint] 

No. 203. 

ii Tender. 
[Title.] 

The defendant answers to the complaint : 

L That on the day of , 18. ., at , 

before the commencement of this action, he tendered to the 



BOOK OF FORMS. 141 



ANSWEB& 

plaintiff dollars, in payment of the [note] mentioned 

in the complaint 

n. That the defendant has always been and still is ready and 
drilling to pay it. aam. 

No. 204. 

uL A(xxyrd and s(itisf(ictwrL 

[TlTLE-J 

The defendant answers to the complaint: 

L That on the day of , 18. ., at , 

lie deliyered to the plaintiff the promissory note of A. B., for 
dollars. 

IL That the plaintiff accepted the same in Aill satis&ction of 
the claim [or, demand] set up in the complaint 

No. 205. 

iv. Bdease. 
[Tmjt] 

The defendant answers to the complaint : 

L That on the day of , 18.., at , 

the plaintiff, by deed, released the defendant from the claim set 
up in the complaint 
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No. 206. 

V. Discharge in insolvency. 

fTlTLtJ 

The defendant answers to the complaint : 

L That on the day of , 18. ., at , 

A. B., [judge of the county court of county,] duly 

made and granted to the defendant a discharge from his debts, 
as an insolvent, of which a copy is hereto annexed. 

IL That the debt demanded in the complaint was contracted 
before the .... day of , 18. ., on which day the defend- 
ant made an assignment of all his property under the direction 
of the said A. B. 

IIL That the contract alleged in the complaint was made [or, 
was to be executed] in this state. 

\^0r^ That the plaintiff resided in this state at the time of the 
first publication of the notice of application for the defendant's 
discharge, to wit, on the .... day of , 18 . ..] 

[O, That the plaintiff united in the petition for the defend- 
ant's discharga] 

[Or^ That the plaintiff accepted a dividend flx)m the estate of 
the defendant, under the said proceedings.] 

No. 207. 

vi NovaMon. 
I Title. J 

The defendant answers to the complaint : 

That on the .... day of » 18. ., at , at the 

request of the plaintiff, he made his promissory note \(>r^ executed 

a bond, under his hand and seal,] to one A. B., for 

dollars, in discharge of the indebtedness stated in the complaint 
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No. 208. 

vii Arbitration and award, 

fTlTLEj 

The defendant answers to the complaint: 

L That on the .... day of , 18. ., the plaintiff and 

defendant mutually submitted the demand set forth in the com- 
plaint to the arbitration of A. B. and 0. D. 

n. That on the day of , 18 . . , at .^ , , . . . . , the 

said A. B. and C. D. made and published their award [by 
which they declared the plaintiff not entitled to any part of his 
said demand,] 

No. 209. 

viii Former judgment 

fTlTLK.] 

The defendant answers to the complaint : 

That on the .... day of , 18. ., at , in an 

action then pending in the [supreme] court, between A. B., 
plaintiff, and C. D., defendant, and for the same cause of action 
as that set forth in the complaint herein, judgment was duly 
rendered [describing the judgment] 

No. 210. 

ix. Statute of limitations, 
(Title.] 

The defendant answers to the complaint : . 

That the cause of action, stated therein, did not accrue within 
years before the commencement of this action. 
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No. 211. 

JL By a surett/j pleading an alteration o/ihe contract 

[TITLE.J 

The defendant answers to the complaint : 

L That on the .... day of , 18. ., at , [ar^ 

at some time and place imknown to the defendant,] the plaintiff 
agreed with A. B., in the complaint mentioned, in consideration 

of , [or, for a valuable consideration,] to [extend th6 

time of payment] of the [rent] guaranteed by the defendant 
[ daya] 

n. That the defendant had no knowledge of [or, did not assent 
to] the said [extension.] 

No. 212. 

XL Reducing value and pleading payment {to No. 33.) 
[Title.] 

The defendant answers to the complaint: 

L That the goods mentioned therein were worth no more than 
dollar& 

H That he has paid that sum to the plaintiff 



No. 213. 

xiL Reducing amofxnt promiaed and pleading paymsnJt {po Nx 32.) 

[TiTLl.] 

The defendant answers to the complaint : 

L That he promised to pay the plaintiff dollars 

only, 
n. That he has paid that sum to the plaintiff. 
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No. 214. 

xiiL Explaining the contract, and showing a breachy as to ddivery 

{to Nos. 36 and 87.) 

[Title.] 

The defendant answers to the complaint : 

I. That it was a part of the agreement referred to in the 
complaint, that the plaintiff should deliver the goods sold 
at 

II. That the said goods have not been so delivered. 

No. 215. 

xiv. The same, as to quality {to No. 88.) 
[TitlrJ 

The defendant answers to the complaint : 

L That it was a part of the agreement referred to in the com- 
plaint, that the [furniture therein mentioned should be made of 
rosewood.] 

II. That the said [furniture] was not [made of rosewood.]* 



' It will be observed that these are answers to complaints for not accepting 
goods sold. It is therefore unnecessary to state more than is here alleged. If 
the goods had been delivered, of course a return, or offer to return, should 
be pleaded. 



19 
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No. 216. 

XV. Breach of warranty by plaintiff {to No. 39.) 

fTlTLE.J 

The defendant answers to the complaint : 

I. That the goods therein mentioned were warranted by the 
plaintiff to be [genuine chinaware.] 

II. That they were not [genuine chinawara]* 

No. 217. 

xvL The same {to Nbs. 40 and 41.) 
[Title.] 

The defendant answers to the complaint : 

I. That the plaintiff warranted the property therein mentioned, 
to be free from all incumbrances. 

II. That there was then, and still is, a mortgage on the same, 

in the sum of dollars, unsatisfied of record, in book 

. . . . , page . . . . , of mortgages, in the office of the clerk of the 

county of 

< 

No. 218. 

xvii Surrender. "''t 

[Title.] 

r 

The defendant answers to the complaint: 

I. That on the day of , 18. ., he surrendered 

to the plaintiff' the premises mentioned in the complaint 



* See note on page 145. 

' It is not necessary to allege that the plaintiff accepted the premises. The 
surrender is complete unless the landlord expressly dissents. {Thompson v. 
Leach, 2 Salk., 618 ; decided in House of Lords, 1692.) 



BOOK OF FORMS. 147 

ANSWERS. 

pL That before that time he paid to the plaintiff all the rent 
which had accrued thereon.] 



No. 219. 

xviii EvictimL 

fTlTLE.] 

The defendant answers to the complaint : 

That on the day of , 18 . . , the plaintiff 

evicted him from the premises mentioned in the complaint, and 
has ever since kept him out of possession thereof, [or, and kept 
him out of possession thereof until after the day of ... . 

,18..]' 

Sec 5. Justification in actions for "WEONoa 

No. 220. 

L Trulh of pvblyxiimu 

« 

[Title.] 

The defendant answers to the complaint : 

That on the day of , 18 . . , at , th« 

plaintiff stole from [the defendant, one bale of hay,] to which 
the defendant referred when speaking [or, printing, or, writing] 
the words stated in the complaint 

» See Yemcm v. Smithy 15 N. Y., 333. 
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No. 221. 

ii Privileged puilication. 
[TitleJ 

The defendant answers to the complaint : 

I. That on the .... day of , 18 . . , at , an 

action was tried in the court of , in which A. 

R was plaintiff, and the plaintiff herein was defendant, [or, an 

indictment having been found against the plaintiff for , 

he was tried therefor in the court of sessions for the county of 
, or otherwise,'] 

IL That the article published in the defendant's newspaper, as 
stated in the complaint, was a fair and true report of the [testi- 
mony of one of the witnesses, named C. D.,] made in the course 
of the said trial 

No. 222. 

iii. Privileged communication {to No. 180.) 

The defendant answers to the complaint : 

L That he was, at the time of uttering the words mentioned 
in the complaint, the [confidential clerk] of A. B. 

IL That the said A. B. inquired of the defendant the character 
of the plaintiff, [mth a view to employing him as a clerk, or 
otherwise'] and the defendant then stated to him the matter referred 
ito in the complaint 

HL That the defendant had probable cause for believing, and 
did believe, the same to be true. 
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No. 223. 

iv. The same — another form. 

[Title.] 

The defendant answers to the complaint : 

L That at the time of publishing the words mentioned m the 
complaint, an action was pending in the [supreme] court, between 
[the parties to this actioa] 

IL That at that time this defendant applied to A. B., a justice 
of the said court, for an order of , and upon his appli- 
cation presented to the said justice an affidavit containing the 
words complained o^ which affidavit was pertinent to the said 
application. 

in. That the defendant did not in any other way publish the 
said worda 

No. 224. 

V. Self-defense. 

[Title.] 

The defendant answers to the complaint : 

That the plaintiff first assaulted the defendant, who thereupon 
necessarily committed the acts complained of in self-defense. 
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No. 225. 

vi Leave and license, 
rTiTLE.J 

The defendant answers to the complaint : 
That the acts complained of were done by leave of the 
plaintiff 

No. 226. 

vii Property distrained doing damage, 
[Title.] 

• The defendant answers to the complaint: 
• L That at the time of taking and removing the cattle of the 
plaintiff, as stated in the complaint, the defendant [or, one A, B.] 
was lawfully possessed of the land on which they were taken. 

n. That the said cattle were at that time doing damage thereoa 

III. That the defendant [or, the defendant by direction of the 
said A. B.] removed the said cattle from the said land, with as 
little violence as possible, and took, them to the public pound 
in 

No. 227. 

viii Lden upon goods detained, 

[TITLE.J 

The defendant answers to the complaint : 

L That on the .... day of , 18. ., the plaintiff de- 
posited the goods mentioned in the complaint with the defendant 
for storage, agreeing to pay for the same [twenty-five cents] per 
[ton] per [montk] 

II. That the defendant has always been, and still is, ready an(J 
willing to deliver the said goods to the plaintiff upon payment 
of the storage money due. 

III. That the plaintiff has not paid or tendered to the defend- 
ant the storage money due. 



I 

> 



BOOK OP FORMS. 151 

ANSWERS. 

Sec 6. Answers containing seveeal defenses. 

No. 228. 

L Defense in an action for lands ^ that the plaintiff ^s grant was 
void^ and that the defendant has the equitable title, 

[TiTLE.J 

The defendant answers to the complaint : 
First: For a first defense : 

I. That the grant of William Smith to the plaintiff*, re- 
ferred to in the complaint, was delivered at a time when 
the land mentioned therein was in the actual possession of 
the defendant, claiming under a title adverse to that of the 
said William Smith, 

Second: For a second defense : 

L That on the .... day of 7 18 . . , the said Wil- 
liam Smith executed to the defendant a deed, whereby he 
granted to him a piece of land [describe^ as in the deed,] 

II. That by a mutual mistake of the parties thereto, the 
said deed did not include the land mentioned in the com- 
plaint ; but it was their intention that it should, and they, 
at the time of its execution, believed that it did include the 
same, and the defendant, in such belief, paid to the said 
Smith the price thereof 
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No. 229. 

ii Answer to a complaint f&i' libel; setting up a defense, and miti- 
gating circumstances, 

TTitleJ 

The defendant answers to the complaint : 

.First: For a defense : 

That the publication complained of was trua [If the alleged 
libel was not specific in its charges, state the facts upon which it was 
founded,^ 

Second: As mitigating circumstances : 

L That on the day of , 18. ., the plaintiff 

accused one A. B. of a burglary at 

II. That thereupon an officer of the police of took 

the said A. B. into custody, and conducted him to a station- 
house. 

III. That while at the station-house, the said A. B. made to 
the captain of police there in command, a statement, which is 
fairly and truly reported in the publication complained of, [or, 
made a statement to the effect that the burglary with which he 
was charged was planned by the plaintiff, and was effected by him 
and the plaintiff in concert, that they quarreled over the division 
of the plunder, and that thereupon the plaintiff charged him with 
the robbery.] 

IV. That afterwards the plaintiff was arrested by a police 
officer, and conveyed before C. D., a police justice of the city of 

, and held to bail by the said justice to answer the 

charges of the said A. B. 

V. That the publication complained of contained a fair and 
true statement of the preceding circumstances. 

VI. That it was published in a newspaper belonging to the 
defendant, by his employees, without his knowledge or consent 

Vn. That the persons publishing the same inserted it as an 
item of public news, without malice, believing the same to be trua 
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TITLE IV. 

COUNTER-CLAIM. 

No. 230. 

L Ccmnter-cMm aUyne. 

[TITLE.J 

The defendant answers to the complaint : 

For a counter-claim : 

[Staie a cause of action precisely as in a complaint] 

Wherefore the defendant demands judgment for 
dollars. 



No. 231. 

ii Defense and counter-claim, 

[Title.] 

The defendant answers to the complaint : 

First: For a defense thereto : 

[State defense as in any of the preceding forms*']' 

SeOond: For a counter-claim [as in No. 230 to the end,] 

20 
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No. 232. 

iiL Several defenses^ and a counter-claim {answer to' No. 88.) 

[TITLE.J 

The defendant answers to the complaint : 
First: To the first claim: 

I. That no allegation in the first article thereof is true. 

II. That as to the second article thereof, he has no know- 
ledge, or information sufficient to form a belief, as to the 
truth of the sama 

Second : To the second claim : 

That the note mentioned therein is not his note. 
Third : To the third claim : 

I. For a first defense : 

1. That it was a part of the agreement referred to in 
the complaint, that the plaintiff should not sell goods for 
any other person than the defendant ; 

2. That the plaintiff, during the period of his service 
mentioned in the complaint, sold sundry goods for one 
Benjamin Brown, and for other persons whose names are 
unknown to the defendant, without the defendant's con- 
sent 

IL For a second defense : 

That he has fully paid the plaintiff for his services. 
Fourth : For a counter-claim : 

I. That between the day of , 18. ., and 

the day of , 18. ., the plaintiff received 

from Daniel Down dollars, for the use of the 

defendant 

II. That he has not paid the sama 

Wherefore the defendant demands judgment for 

dollars, with interest from the day of , 18 . .. 
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CHAPTER IV. 

SUBSEQUENT PLEADINGS. 
TITLE L 

No. 233. 

Denfiurrer to answer, 
[Title.] Demurrer to cmswer. 

The plaintiff demurs to the answer of the defendant \or^ the 

first, or other defense (or, counter-claim) contained in the answer 

of the defendant,] for insufficiency in not stating facts sufficient 

to constitute a defense, [or, counter-claim.] 

A. B., 

Plaintiff'' s Attorney , 
[Date.l 
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TITLE n. 

BEPLT. 

No. 234. 

i. To counter-claim. 

fTiTLK.J Reply. 

The plaintiff replies to the counter-claim contained in the 
answer of the defendant [or, the first, or, other counter-claim 
contained in the answer of the defendant] 

L 

IL 

IIL , 

A. B., 

Plaintiff^ s AUtomey. 
[Date.] 

No. 235. 

ii. To defense by way of avoidance when directed by the courtj 
under the last paragraph of section 152. 

[TiTLl.] 

The plaintiff, by direction of the court, replies to the new 
matter constituting the defense, by way of avoidance, [or, to the 
second defense, or other'] contained in the answer of the defend- 
ant 

L 

TL 

IIL 

A. B., 

Plaintiff^s Attorney. 
[Date.] 



BOOK OF FORMS. 157 



AKSirEB& 



TITLE ni 

No. 236. 

Demurrer to reply. 
fTiTLp.J Demurrer to reply. 

The defendant demurs to the plaintiff ^s reply [or, first, or, other 

reply] for insufficiency, in not stating facts sufficient to constitute 

a reply. 

C. D., 
[DateJ] Defevidanfs Attorney. 



PART III. 



PEOVISIONAL EEMEDIES. 



Chapter I. ARREST. 

IL REQUISITIOK 

III. INJUNCTION. 

IV. ATTACHMENT. 
V. RECEIVER. 

VI. ORDERS UPON ADMISSIONS IN THE 
PLEADINGS. 



CHAPTER I. 

xVRREST* 

No, 237. 

i. Affidavit showing that ynoney has been received by the defendant 
in a fidvudary capacity, 

[TITLE.J 

County of : John Smith, of , being 

duly sworn, says as follows :* 

1. On the of , 18. ., at , I delivered 

to John Jones, of , note broker, a promissoiy note for 



» » 



* It will be observed that we divide affidavits into paragraphs, and use the 
first person. In so doing we follow the practice of fdl the English courts, as 
estabUshed for eight years past Affidavits thus drawn are much more perspi- 
cuous, and will be likely to impress more deeply than heretofore, on the mind 
of the deponent, a sense of his responsibility for his statements. 



1 
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dollars, dated the .... day of ? 18 . ., made 

by John Johnson to my order, and indorsed by me, for sale on 
my account, and for no other purpose whatever ; 

2. I gave no authority to the said Jones to retain any part of 
the proceeds of the said note, for any time whatever ; 

3. On the .... of , 18. ., I was informed bythe 

clerk of the said Jones, that he had sold the said note ; and I 
believe the same to be true ; 

4. I have demanded the proceeds of the said note firom the 
said Jones, but he has not paid or accounted for the same ; 

5. I have sustained a loss by th6 premises, of ...... dollars. 

John Smith 

Sworn before me, the ) 

day of , 18.., ) 

A. B., Commissioner of Deeds. 



No. 238. 

il UndertaJcing on arrest 
[Title.] 

Whereas, the plaintiff is about to apply [or, has applied] for 
an order to arrest the above named John Jones : 

Now, THEREFORE, wc, John Johnson, of , [merchant,] 

and John Jenks, of , [builder,] undertake in the sum of 

dollars, that if the said defendant recover judgment in 

this action, the plaintiff will pay all costs that may be awarded 
to the said defendant, and all damages which he may sustain by 
reason of his arrest in this action. 

John Johnson. 
John Jenk& 
[Albant, Januoiry 1, 1861.] 
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County of : John Johnson and John Jenks, 

being duly sworn, severally say, each for himself, as follows : 

1. I am a resident and householder {ovj freeholder] in this 
state;* 

2. I am worth dollars [dovhk thesum above specified^ 

over all my debts and liabilities, and exclusive of property ex- 
empt from execution. 

John Johnson. 
John Jenks. 
Sworn before me, &c., 

A. B., (hmmissiorvBr^ <kc 

County of 

I certify that on this .... of , 18. ., John Johnson 

and John Jenks, known to me to be the persons who executed 
the above undertaking, appeared before me and severally acknow- 
ledged that they executed the same. 

A.B., 
Oommissioner of Deeds, 

No. 239. 

iii. Order of arrest 

w 

\TmjL] 

In the name of 

^t H^tfsifiJt iof t\t ^tstt 0f |[tto |0rlt :' 

For the causes stated in the annexed affidavit: 

• Ypu ARE COMMANDED forthwith to arrest the above named 
John Jones, and to hold him to bail in the sum of 



^ This is not as full as may be required on exception, but is full enough fbr 
the purpose. 

* We think all orders on which proceedings for contempt may be founded, 
or which deprive a citizen of his liberty, should run either in the name of a 
court or of the people. 

21 
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dollars ; and to return tliis order to A. B., the plaintiff's attorney, 

at his office [No. street,] in the city [or^ town] of ... . 

.,.'•, on the .... day of , 18 . • 

HeNBY HOGBBOOIL 

[ALBAirr, January 1, 1861.] 

A. B., 
Plamtiff^s Attorney, 
To THE Sheriff op the County of 



No. 240. 

iv. Undertaking of bail {under § 187.) 

[TITLK.J 

Whereas, the above named John Jones has been arrested in 
this action : 

Now, therefore, we, Benjamin Brown, of , [tailor,] 

and Daniel Down, of , [grocer,] undertake in the sum of 

dollars, that if the defendant is discharged from arrest, 

he shall, at all times, render himself amenable to the process of 
the court during the pendency of this action, and to such as may 
be issued to enforce the judgment therein. 

[Date.] [Signature.'] 

\Jtui^icaUon and ackmyivledgment as in No, 238.] 

No. 241. 

▼. Undertaking of bail in an action for chattels {under §§ 187 and 

211.) 

[Title.] 

Whereas, the above named John Jones has been arrested fbr 
the cause mentioned in the third subdivision of section 179 of 
the Code of Procedure : 



BOOK OP FORMS. 168 



^ *^" ^Hj **■ 



Now, THEREFORE, we, [os in Nb. 240 to the end, and add:] and 
also for the delivery of [describe the property] to the plaintifl^ if 
such delivery be adjudged ; and for the payment to the plaintiff 
of such sum as may, for any cause, be recovered against the de- 
fendant in this action. 

[Date.] [J^gnaturc] 

[Jtui^ieatim and aeknowUdgmmt a$ in No, 238. J 
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CHAPTER II 

BBQUISITION. 

No. 242. 

L Affidavit of the plaintiff {under § 207.) 

fTlTLB.] 

County of : Jolin Smith, of , being duly 

8wom, says as follows : 

1. I am the owner of [a piano forte, or] the following property : 
[describing it particularly.] 

[Or, 1. The following goods, , were stored with 

me by their owner, for months, which storage is worth 

dollars ; and they have been taken from me with- 
out my consent, and without payment of said storage. Or state 
any facts showing a right to the possession^ avoiding legal conclusions,'] 

2. The said property is wrongfully detained by John Jones, at 
[No. 100 State street, Albany, or elsewhere.] 

8. The alleged cause of such detention, according to my best 
knowledge, information and belief, is {describe it particularly,] 

[Or, 3. I have no knowledge or information of any cause 
alleged for such detention.] 

4. The said property has not been taken for a tax, assessment, 
or fine, pursuant to any statute. 

5. It has not been seized under any execution or attachment 
against my property 

[Or, if so seized^ show that it was legally exempt, as thus: 

5. That it was seized under an execution, but wa^ part of my 
necessaiy household furniture, which amounted in the aggregate 
to the value of less than $250, besides the articles specified in 
the Revised Statutes as exempt ; and I am a householder, sup- 
porting a family] 

6. The said property is worth dollars. 

JOHN SMITH. 
Sworn before me, &c 



BOOK OF FORMS. 166 



BaQUisinov. 



No. 243. 

iL Bequisition indorsed on the affidavit {u/nder § 208.) 

In tlie name of 

For the causes stated in the within affidavit : 

You ARE REQUIRED to take from John Jones the property 

within described, and to deliver it to the plaintiff. 

A. B., 

Plavntiff^s Attorney, 
[Albany, January 1, 1861.] 

To THE Sheriff of the county of 

No. 244. 

iii Undertaking on the part of the plmntiff {yunder § 209.) 
[Title.] 

Whereas, the plaintiff claims the deUvery of \spedfy ih4 
property ;] 

Now, therefore, we, John Johnson, of , [merchant,] 

and John Jenks, of , [builder,] undertake in the sum 

of dollars, that the plaintiff shall prosecute this action^ 

return the said property to the defendant, if such return be 

» 

adjudged, and pay to him such sum as may, for any cause be 
recovered against the plaintiff in this action. 

[Date,'] \Sig7Uxture8.'\ 

[Jtutificatum and Acknowledgment as in No, 238.J 

No. 245. 

iv. Undertaking on the part of the defendant {under § 211.) 
[Title.] 

Whereas, the plaintiff has claimed, and the sheriff of the 
county of , has taken the following property [describing it:'] 
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Now, THEREFORE, wc, Benjamin Brown, of , [tailor], 

and Daniel Down, of , [grocer], undertake in the sum 

of dollars, that if the said property be returned to the 

defendant, it shall be delivered to the plaintiff, if such delivery 
be adjudged; and that the plaintiff shall be paid such sum as 
may, for any cause, be recovered against the defendant in this 
action. 

[DateJ] [SignaturesJ] 

[Acknowledgment as in No, 238, and annex notice of justification, under § 212.] 



No. 246. 

* V. Zlhdertaking to indemnify against the claim of a third person, 
[TitlrJ 

Whereas, the plaintiff has claimed the following property 

[describing it\ ; and Stephen Stone, of , claims the same 

as his property : 

Now, therefore, we, John Johnson, of , [merchant], 

and John Jenks, of , [builder], undertake in the sum 

of dollars, to indemnify the sheriff of the county of 

against the claim of the said Stone, if the said pro- 
perty be delivered to the plaintiff. 

[Daie,'] [lSignaturesI\ 

County of : John Johnson and John Jenks, being 

duly sworn, severally say, each for himself, as follows : 

1. I am a householder and freeholder in the county of .... 

2. I am worth dollars [dovhU the value of the pro- 

peTty\ over all my debts and liabilities, and exclusive of property 

exempt from execution. 

[Signatures^ 

Sworn before me, <fcc. 

[Ackndwledgmeni ae in No, 238.J 
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CHAPTER IIL 

INJUNCTION. 

No. 247. 

i Uhdertahing upon injunction {under § 222,) 
[Title.] 

Whereas, tlie plaintiff is about to apply [or, has applied] ftir 
an injunction restraining tlie above named John Jones from [stoJte 
the djjeci of the injunction:'] 

Now, THEREFORE, we, John Johnson, of , [merchant^] 

and John Jenks, of , [builder,] undertake in the sum 

of dollars, to pay to the said John Jones such damagee 

as he may sustain by reason of such injunction, if the court shall 
finally decide that the plaintiff is not entitled thereto ; the dam- 
ages to be ascertained by a reference, or otherwise, as the court 
may direct 

[PateJl [SignaiureaJ] 

\JusMfication and acknowledgment as in No. 238.] 

No. 248. 

ii Injunction; by a judge ovi of court 
In the name of 

%\t "^ttt^lt jof \\t Statt nf |(eto |0rli ; 

For the causes stated in the annexed [complaint and affidavits:] 
You ARE C0MKAin)ED to refrain from 

tmtil the further order of the court 

A. B., 
Justice of the court 

[Albany, January 1, 1861.] 

To John Jones, Defendant 

* The language of the Code in regard to these various undertakings is not 
uniform, but as the spirit of its provisions is the same throughout, we have 
adopted a common form for all 



168 BOOK OF FORMS. 



nMimonoN. 



No. 249. 

ilL Injunction with order to show cause. 

[TITLK.J 

[As in No. 248, to the word "until," and continue] : the decision 
of the motion herein mentioned. 

And you are required to show cause before me [or, at a spe- 
cial term of this court], at , on the .... day of , 

18. ., why this injunction should not be continued until judg- 
ment be rendered in this action. 

[Date.'] \Jvdge^s signature.'] 

[Address.] 



No. 250. 

iv. Injunction by the court 

SUPREME COUET. 

John Smith ) At a special term, held at the , in 

against > the .... of , on the .... day 

John Jones. \ of , 18 • • 



Present — A. B., Justice. 

On reading and filing the complaint, and the affidavits of ... . 

and , dated the day of , 18. . ; and 

oil motion of C. D., counsel for plaintiff: 

Obdebed ; that the above named John Jones be commanded 

to refrain fi-om until the further order of 

this court 

RP., 

Clerk 
C. D., Plaintiff^ s Attorney. 
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CHAPTER rV. 

ATTACHMENT. 

No. 251. 

L Affidavit on application for oMachmenL 

fTlTLB.] 

County of : Jolm Smith, of , being duly 

Bwom, says as follows : 

1. [^State the catise of action, as thiLs] : On the .... day of .... 

. . . . , 18 . . , at ,1 sold and delivered to John Jones, of 

, sundry parcels of dry goods, of the value of 

dollars, for which he has not paid ; 

2. I am about to commence an action in this court against the 
said Jones, and have issued a summons therein; 

3. The said Jones has left this state, and gone to ; 

4. I am informed by A. B., and believe, that the said Jones 

stated to him, on the .... day of » 18. ., that "he meant 

to get out of the way for a while, and let the storm blow over; *' 
meaning that he wished to avoid his creditors. 

5. The said A. B., being the clerk of the said Jones, reftiseS 

to make his affidavit 

John Smith. 
Sworn before me, dkc ' 

No. 252. 

iL UndertaJcing upon attachment 

fTlTLE.J 

Whereas, the plaintiff is about to apply for a warrant of at- 
tachment against the property of the above named John Jones : 

22 
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Now, THEREFORE, we, John Johnson, of , [merchant,] 

and John Jenks, of , [builder,] undertake in the sum of 

dollars, that if the said warrant be granted, and the 

defendant recover judgment in this action, the plaintiff shall pay 
all costs that may be awarded to the defendant in the same, and 
all damages which he may sustain by reason of such attachment 

lDate,~\ [Signatures,'] 

\Ju8tification and acknowledgment as m No. 238.] 

No. 253. 

iii Warrant of otlachmenL 
[Title.] 

In the name of 

It appearing by affidavit to the officer granting this warrant, 

that the plaintiff is entitled to recover from the defendant 

.... dollars, with interest thereon from the .... day of , 

18 . . ; and that the above named John Jones is not a resident 
of this state [or otherwise as the case may be:] 

You ARE COMMANDED forthwith to attach and safely keep all 
the property of the said John Jones in your county, or so much 
thereof as may be sufficient to satisfy the said demand, with 
costs and expenses. 

[Date,] [Judge's signature.] 

C. D., Plaintiff's Attorney. 
To THE Sheriff of the county of 

No. 254. 

iv. Undertaking on discharge of attachment 
[Title.] 

Whereas, the sheriff of the coimty of has attached 

the property of the defendant [or, of the above named John 
Jones] : , 
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Now, THEREFORE, wc, Benjamin Brown, of , [tailor], 

and Daniel Down, of , [grocer], undertake in the sum 

of dollars, that if the said attachment be discharged, 

we will pay to the plaintiff, on demand, the amount of the judg- 
ment that may be recovered against the defendant in this actioa 

[Date.'] [Signatures.'] 

[Justifioaiion and cuiknawledgment as in No. 238.] 
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CHAPTER V. 

BECEIYER. 

No. 255. 

L Order for reference to appoint a receiver, 

SUPEEME COURT. 

John Smith ^ At a special term, held at the 

ogainM, \ in the of , on the 

John Jones. \ day of ,18.. 



Present — A. B., Justice. 

On reading and filing [the affidavits of B. C., and C. D., dated 

the .... day of , 18 . . , and on] the pleadings herein ; 

on motion of E. R, counsel for plaintiff, after hearing G. H., 
counsel for defendant : 

Ordered : 1. That it be referred to Esq., of 

.... [counsellor at law], to appoint a receiver of \specify the pro- 
perty tuith as much particularity as possible], 

2. That the said referee take from such receiver security to the 
amount of dollars, with two or more sufficient sure- 
ties, and file the same with the clerk of this court [or, of the 
county of ] 

8. That upon the filing of such security, and of the said 
referee's report, such receiver shall be vested with the usual 
rights and powers of receivers under this court: [and specify any 
2'>ecnUar jxnvei^s l)estoived upon hiin,] 

J. li., 
Clerk 
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No. 256. 

ii Order fyr reference to report a receiver, 
[Title.] [Caption.] 

On reading and filing [the affidavits of B. C, and 0. D., dated 

the day of , 18. ., and on] the pleadings herein; 

on motion of E. F., counsel for plaintiflf, after hearing G. H., 
counsel for defendant ; 

Okdered : 1. That a receiver be appointed to take charge of 
[specify the property], 

2. That it be referred to , Esq., of , [coun- 
sellor at law], to report a suitable person to be appointed such 
receiver, and to report the names of sureties proposed by him, 
with the amount for which they should be liable, and their re- 
sponsibility for the same. 

J. L., 

Chrh 

No. 257. 

iii Order amfirrning referees rqporV 

[TiTLB.] [Captiow.] 

On reading and filing the report of , Esq., a referee 

appointed by the court on the .... day of , 18. ., to 

report a suitable person for receiver in this action : on motion 
of E. R, counsel for plaintiif, after hearing G. EL, counsel for 
defendant : 

Ordered : 1. That the said report be confirmed. 

2, That James Brown, of , [merchant], be appointed 

receiver of {describe the property]. 



' This order is only necessary when a referee is appointed to report 
a receiver. 
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3. That William Brown, of , [merchant], and John 

Town, of , [builder], be approved as sureties for the 

said receiver, and that they file with the clerk of the county of 

, the bond heretofore approved by the aaid referee, in 

the penalty of dollars. 

4. That the appointment of the said receiver shall date from 
the filing of the said bond. 

5. That the said receiver shall have all the usual rights and 
powers of receivers under this court [and specify any peculiar 
powers conferred,'] 

J. li., 
Chrh 
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CHAPTER VI. 

OBDEBS UPON ADMISSIONS IK THE PLEADINGS, ETC. 

No. 258. 

L Order to deliver property, 
[Title.] [CaptiohJ 

On the pleadings in this action, whereby it appears that the 
defendant admits that he has in his possession [or, under his 
control], the property hereafter mentioned, and that it is the 
property of the plaintiff: on motion of E. F., counsel for plain- 
tiff, after hearing G. BL, counsel fbr defendant; 

Ordered : That the defendant, John Jones, deposit in court 

[or, deliver to the plaintiff] within .... days afl«r the service of 

this order, [specifymg the properiy\ subject to the 

further direction of the court; [and pay dollars, costs 

of motion]. 

J. L., 

Clerk. 

No. 259. 

ii Order to satisfy part of the plaintiff^ $ claim, 

[Title.] [Caption.] 

On the pleadings in this action, whereby it appears that the 

defendant admits that the plaintiff justly claims from him 

.... dollars ; on motion of R F., counsel for plaintiff, aflier hear- 
ing G. H., counsel for defendant; 

Ordered : 1. That the defendant pay to the plaintiff, within 
, . . days after service of this order, ....... dollars, with inter- 
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est from the .... day of j 18. ., [and doUaiB, 

costs of motion]. 

2. That the plaintiff have liberty to issue execution against 

the property [and person] of the defendant for the same, if not so 

paid. 

J. Ic, 

Olerk 



•_- 



PART IV- 



TRIAL AND ITS INCIDENTa 



Chapter I. TRIAL BY JURY. 

n. TRIAL BY THE COURT. 
IIL TRIAL BY REFEREE. 



! 



CHAPTER L 

TRIAL BY JURY. 

Section L Verdicts^ as entered in the minutes. 

2, Special verdict 

3. Case and exceptions. 

Sec. 1. Verdicts, as entered in the minutes op the court. 

No. 260. 

i. Verdict in an action Jor money only {under §§ 260 and 261). 
SUPREME COURT. 



John Smith 

against 
John Jones. 




) At a [circuit] court, held at tl 

> in the of , 

^ day of ,18.. 

Present — A. B., Justice. 


le 

on the . . . . 
















PMntifs 


Witnesses, 
















• • 4 

Jurors. 


Defendants 


Witnesses, 




23 
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This action being brought to trial before a jury, they find a 
verdict [upon all the issues of fact for the plaintiff, and assess the 
amount of his recovery at dollars ; or, for the defend- 
ant ; or^ for the plaintiff, upon the first issue, and for the defendant, 
upon the second issue, and assess the amount of the plaintiff s 

recovery on the first issue at dollars ; or^ for the 

defendant, and assess the amount of his counter-claim beyond 
the plaintiff *s claim, at doUara] 

No. 261. 

iL Verdict in an action for dhattda. 

[Title.] [Caption. | 

[Names of jurors arid tvitfiesses.] 

This action being brought to trial before a jury, they find a 
verdict upon all the issues of fact for the plaintiff [or, defendant] 

and assess [the value of the property at dollars, and*] 

the plaintiff s damages by reason of the detention of the pro- 
perty [or, the defendant's damages by reason of the taking and 
withholding of the property,] at dollars. 

No. 262. 

iiL Verdict in an action for land, 

[T1TLB.J I Gaptiom. I 

[Names of jurors and untnesses.'] 

This action being brought to trial before a jury, they find a 
verdict upon all the issues of fact in favor of the plaintiff, for the 
premises claimed in the complaint : [or, if for a part only, desaibe 
the land: or, for one equal undivided half of the premises, <tc] 

■ I rii - I * 1 I I -■ 111 — - ^ 

* If the property be in the possession of the successful party, this clause is 
unnecessary. 
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I 



to hold in fee [or otherwise^ specifying the nature of the tenure'] ; and 
they assess the plaintiff's damages by reason of the withholding 
of tlie same, at dollars. 



No. 263. 

iv. Verdict subject to tiie opinion of t/ie court 

[A'i in any of the preceding forms, adding ;] subject to the opinion 
of the court, at a general term, upon the questions of law. 

Sec, 2. Special verdict. 

No. 264. 

[TfTLE.] [Caption.] 

[Names of jurors and witnesses.'] 

This action being brought to trial before a jury, upon all the 
lasues of fact ; [oTy upon the following issues of fact ; specifying 
them], they find as follows : 

1 

2 

3 

Upon these facts, the jury respectfully leave the judgment to 
the court. 



Sec. 3. Case and exceptions. 

No. 265. 

i. Case without eocceptians. 

[TiTLB.] 

This action came on for trial before , 

' one of the justices of this court, and a jury, at , 

on , when the following [or, the following among other] 

proceedings took place: 
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[Tfien state the proceedings with as much brevity as possible^ and 
so far only as they are necessary for the motion intended to be made. 
The pleadings are sometimes inserted in the case. This is improper j 
as the case is part of the judgment roll, which of course contains the 
pleadingsJ\ 

No. 266. 

ii. Case with exceptions. 

[TlTLRj 

This action came on for trial before , 

one of the justices of this court, and a jury, at , 

on ;...•, when the following [or, the following among 

other] proceedings took place : 

[Then state tlie proceedings with as m/uch brevity as possible, G^nrf 
so far only as they are necessary for the motion intended to be madc^ 
inserting the exceptions, as for example thus : 

The plaintiff's counsel asked the witness the following ques- 
tion : The defendant's counsel objected ; the court 

overruled the question, and the plaintiff's counsel excepted. 

If the judge direct the exceptions to be first heard ai the general 
term, an additional entry may be made, as follows : 

And thereupon, the said justice directed the said exceptions 
to be heard in the first instance at the general term, and the 
judgment in the meantime to be suspended.] 

No. 267. 

iii. Exceptions alone, 
[Title.] 

This action came on for trial before , 

one of the justices of this court, and a jury, at , 

on , when the following exceptions were taken : 

\State the exceptions xoith so much of the evidence as is necessary to 
explain them, and if they are to be first heard at the general term^ 
make the same entry as a>t the end of the last form.'] 
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CHAPTER II. 

TRIAL BY THE COUBT. 

No. 268. 

i. Decision of the judge, 

[Title.] [Caption.] 

This action being brought to trial before the court, without a 
jury \ifthe action be one in which the parties have a right to a jury ^ 
state tfie manner of waiver, under § 266], the court finds the fol- 
lowing facts : 

I 

n 

Ill 

And the following conclusions of law thereupon : 

1 

2 

8 



Judgment must therefore be entered for 



A. B., 

Justice, 
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No. 269. 

ii. Finding upon a trial by the court ; with f/ndings of a jury upon 
specific issues referred to them} 

SUPERIOR COURT OF THE CITY OF NEW YORK. 



J. M. 

against 
Thk Hudson Rlver Railroad Co. 



This action having been brought on to be tried before the 
undersigned, one of the justices of this court, without a jury, as 
to the issues not heretofore specially ordered to be tried by a 
jury, and also upon the finding and verdict of a jury, upon 
certain issues herein which have been heretofore specially 
ordered to be, and which, pursuant to such order, have been 
heretofore tried by a jury; which latter issues, and the verdict 
of the j ury thereon, are hereinafter particularly stated ; and having 
heard the testimony offered before me on behalf of the plaintiflF, 
and the Hudson River Railroad Company, and having heard the 
counsel of the respective parties, I find the facts of the case, 
exclusive of those found by the jury on the issues so deter- 
mined by them, to be as follows: 

First : The plaintiff is the owner in fee of the lot on the south- 
westerly corner of Tenth avenue and Thirtieth street, in the city 
of New York. He purchased the lot for $2,500, on the 24th of 
April, 1849, before the railroad track was laid; but bought it 
anticipating that the railroad would enter Tenth avenue, at or 
near Thirtieth street. 

After the road was built, as the track was first laid, the plain- 
tiff erected on his said lot a four-story brick dwelling house, 
intended for a hotel, and which, after it was completed, was 
occupied by his lessee for that purpose. 

Sec(md : The Hudson River Railroad Company is a corporation, 
created by the legislature of the state, by an act entitled " An 



* This is an actual finding by Ch. J. Bosworth. 
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act to authorize the construction of a railroad from New York 
to Albany," passed May 12, 1846, and various acts amending the 
same, and keep an office for the transaction of business in the 
city of New York, wliich acts were put in evidence and are to 
be deemed a part of this case. 

Third: The mayor, aldermen and commonalty of the city of 
New York, in common council convened, passed an ordinance, a 
true copy of which is annexed to the complaint in this action, 
which ordinance was adopted by the board of aldermen, April 
30th, 1847, and by the board of assistant aldermen. May 3d, 
1847, and was approved by the mayor. May 6th, 1847. 

Fourth: The Hudson River Railroad Company, within one 
year from the passage of the said ordinance, and before entering 
upon any contract for grading, filed in the office of the street 
commissioner of said city, a map showing the location and in- 
tended grade of said railroad. But said map did not show 
whether the curvilinear parts of the said road would or would 
not necessarily approach as near said southwesterly corner as 
they were first laid. 

Fifili: The Hudson River Railroad Company constructed their 
road as it was originally built, as to the line and grade thereof, 
in conformity with the provisions contained in their charter and 
the said ordinance of the mayor, aldermen and commonalty of 
the city of New York, unless upon the facts found by the jury 
in answer to the questions specially submitted to them, and 
upon the facts found by me, the conclusion of law is, that it was 
not constructed in conformity to such ordinance. 

Sixth : The said company laid their track at or in the vicinity 
of the southwasterly corner of Tenth avenue and Thirtieth street 
as it was originally built, sixteen and a quarter inches from the 
curbstone, and so near the southwesterly corner that as the cars 
p'lssed said corner they projected over the curb and sidewalk 
about eighteen inches ; the said track lying so near said corner, 
and the running and use of the cars thereon, interposed obstruc- 
tions to the access to said house of persons having occasion to do 
business there, which have been obviated by the removal of the 
track to the place where it was laid in November, 1853. 
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Seventh. \ The plaintiff, while said track was being built, did 
not complain to any officers of the said company, nor remon- 
strate with them against laying the track as near the curb as it 
was originally laid ; the curb, however, was not set until after 
the track was laid. 

Eighth: In August, 1851, the mayor, aldermen and commonalty, 
in common council convened, passed a second ordinance, which 
was approved by the mayor, August 11th, 1861, a true copy 
of which is annexed to the complaint, of which last ordinance the 
railroad company soon thereafter, and before the 8th of April, 
1852, had notice; but no notice of the ordinance was legally 
served on the said company. In November, 1853, the said com- 
pany altered the location of their track in the vicinity of said 
southwesterly comer, so as to conform to said last ordinance. 

The track as originally laid, was completed at and in the 
vicinity of said comer, and thence below Thirtieth street, in the 
Tenth avenue, in or about September or October, 1849. 

Ninth : The plaintiff, prior to commencing this action, but after 
he had leased the premises, as hereinafter stated, and particularly 
on the 8th of April, 1852, and also on the 22d of the following 
May, applied to the said company to remove the track of their 
railroad further from the said southwesterly comer, and com 
plained that its close proximity to said comer was an injury to 
his said premises and the business of his said house. The rail 
road company, in answer to the application of the 22d of May, 
stated that it had been and was their intention to remove the 
said track as soon as the condition of the Tenth avenue would 
permit It was not removed as soon as the condition of the 
Tenth avenue permitted it to be done, nor until after this action 
was commenced. 

Tenth: The said track, as it was originally laid at and in the 
vicinity of said comer, was laid under the peraonal inspection 
and observation of a city surveyor attached to the office of the 
street commissioner, who was specially appointed by the street 
commissioner to inspect and oversee the laying of the said track, 
and to see that it was built as to line and gmde in conformity 
with said first mentioned ordinance, and such directions as the 
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street commissioner might give in that behalf But no affirma- 
tive or actual directions were given by the street commissioner 
or by the said inspector that the said tracks should be placed 
where they were first laid. The tracks at this comer were staked 
out but not laid before said inspector was appointed 

Eleventh: When plaintiff's said house was completed, he 
rented the same by an indenture of lease, dated September 19th, 
1850, for five years and seven months from the 1st of October, 
1850, at $900 a year for each of the first two years, for $1,000 
for the third year, for $1,100 for the fourth year, for $1,200 for 
the fifth year, and at the rate of $1,300 per year for the last 
seven months of said leasa 

The questions of fact specially submitted to a jury, as herein- 
before stated, and their verdict thereon, are as follows : 

I. Was the westerly track of the Hudson Eiver railroad, 
as it was originally built, laid nearer to the curb at the south- 
westerly comer of Tenth avenue and Thirtieth street than 
was necessary ? 

To this question the jury answered, " Yes." 

IL Did the laying of that track, as it was first located, 
prevent the plaintiff fi:om obtaining as great a rent for his 
building on that corner as he would have obtained had it 
been laid where it now is ? 

Answer: "Yes." 

IIL If the second question is answered affirmatively, 
then say how much rent the plaintiff was, by that cause, 
prevented from obtaining, up to July 30th, 1852 ? 

Answer: $414 y| 7, being at the rate of $200 per year 
firom October 1st, 1850, to July 30th, 1852, with interest 
since that time. 

IV. Was that track at and in the vicinity of the south- 
westerly corner of. Tenth avenue and Thirtieth street, ori- 
ginally laid and located in conformity with such directions 

24 
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as to line and grade as were given by the street commis- 
sioner ? 

Answer: "Yes." 

V. Did the plaintiff erect his said building on his said lot 
with knowledge of the course and track of the said railroad, 
as the same was in substance originally laid and bmlt? 

Answer: "Yes." 

Upon the facts found by me, and upon the facts thus found by 
the jury, my conclusions as to the law are as follows : 

1. That the Hudson River Railroad Company were fully 
authorized by competent authority to lay the track of their 
railroad, as they were first laid, at and in the vicinity of the 
northwesterly corner of Tenth avenue and Thirtieth street 

2. That for the consequential damage found by the ver- 
dict of the jury, arising from the diminished rent of the 
premises, in consequence of the tracks having been so placed, 
instead of being laid in the first instance where they now 
are, no action will lie against the railroad company. 

3. That the plaintiff having, prior to the passage of the 
ordinance of August, 1851, leased the premises for a term 
of years which has not yet expired, no action can be main- 
tained by him on the facts of this case to recover damages, 
in consequence of the railroad company not having removed 
the tracks, as directed by that ordinance, at as early a day 
as their duty required. 

4 That a judgment should be entered, dismissing the 

complaint, but without costs, to be paid by either party to 

the other. 

J. S. B., 

Justice, 

[If either party desires to except to any conclusion of law contained 
in this decision^ he may g^ioe notice of his exception^ at any time 
within ten days after notice of the judgment. Exceptions to rulings 
at the trial, must be made then. 

If the party intending to appeal serve his draft of case or excep 
tionSj within the ten days, no other notice of exception need he given; 
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otlitrivise he should serve on Hie opposite party a notice of exception^ 
which may be as follows :'\ 

No. 270. 

ilL Notice of exception, 

fTlTLB.] 

Please take notice that the [plaintiff] excepts to the [first and 

third] conclusions of law found by the court in this action : [or, 

to so much of the conclusions, Ac, as decides that ] 

Yours, Ac, 

E F., 

'5 Attorney, 

To a "SL, 

^s Attorney, ■, 

No. 271. 

iv. OoLse and exceptions. 

[The forms used in cases of trial hyjury^ omitting the words " and 
a jury," are sufficient. See Nos. 265 to 267.] 

[Exceptions should not be confounded with a notice of eocceptions. 
The latter is merely for the purpose of apprising the opposite party 
what is intended to be excited to, Th^ former are the formal record 
of the exertions, and the mcUters excepted to, so that the appellate 
court may see without reference to two papers what is the point of the 
objectum. Where eocceptions are taken, an appeal may be had to the 
general term without first moving at the special term for a new trial 
The appellate tribunal may, if necessary or proper^ order a new 
trialj though a new trial has not been moved for below,] 
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CHAPTER III. 

TRIAL BY REFEREE. 

SECTioif 1. Order of reference. 

2. Report of referee. 

3. Case and exceptions. 



Sec. 1. Order of reference. 

No. 272. 

i. By consent 
[Title.] [Caption, j 

On reading and "filing the consent of the parties, and on motion 
of , counsel for ; 

Ordered : That this action be referred to , Esq^ 

of , [counsellor at law], to hear and decide all the issues 

therein : [or specify the issites referred^] 

J. Ij.j 

Clerk. 

No. 273. 

ii. Compulsortly^ in cases of account. 

[Title.] [Caption.] 

On [reading and filing the affidavit of tlie plaintiflF, dated the 

.... day of 1 18. ., and on] the pleadings in this action, 

by which it appears that the trial of the issues of fact [or, of one 
of the issues of fact] will require the examination of a long ac* 

count ; and on motion of , counsel for , after 

hearing , counsel for ; 

Ordered : fas in No. 272]. 

J. L., 
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No. 274. 

liL Gornpulsorily, when a trial has been commenced, and the 
taking of an account is necessary before judgment 

[Title.] [Caption.] 

Tlie trial of this action having been commenced, and it 
appearing that the taking of the account hereafter mentioned id 
necessary for the information of the court before judgment ; it is 

now, on motion of , counsel for , after hearing 

, counsel for ; 

Ordered : 1. That it be referred to , Esq., of . 

. . . . , [counselor at law,] to take an account of 

• ) 

2. That the further trial of this action be adjourned until the 

coming in of the said account : [or, until the .... day of 

• 18 1 

J. L, 
Clerk 

No- 275. 

i V. Gompulsorily, when the taking of an account is necessary to carry 
a judgment or order into effect 

[TrTLE.] fCAPTION.] 

A judgment [of, an order] having been entered in this action 

on the .... day of , by which \reciling only so much as 

may be necessary to eocplmn the reference]^ now on motion of 

, counsel for , after hearing 

, counsel for ; 

Ordered : That for the purpose of carrying the said [judg- 
ment] into eflfect, it be referred to , Esq., of .... . 

, [counsellor at law], to take an account of 



J.L., 
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No. 276. 

V. Gompuborilyj when a question of fact arises aside from the 
pleadings, 

[Title.] [Caption.] 

A motion having been made in this action, on the part of the 

plaintiff [or, defendant], for \. and upon 

that motion [or whatever may be the circumstances requiring the 
reference] a question of fact having arisen whether 

on motion of , counsel for , after hearing 

, counsel for ; 

Ordered : That it be referred to , Esq., [^c], 

to report the facts relating to the said question. 

J. L., 
Clerk. 



Sec, 2. EePORT of RErERBB. 

No. 277. 

i. On all the issues, 

[Title.] 

To the Supreme Court of the State of New York: 

This action having been referred to me, by order dated the 

day of , 18 . . , to hear and decide all the issues 

therein, I respectfully report : 

That on the day of » 18. ., the same was duly 

brought to trial before me, at my office in the [city] of , 

counsel for both parties attending, and evidence received, and 
thereupon I find the following facts : 

I 

11. 

in. 
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I find as 

1. 
2. 
3. 

And I th 


conclasiona of law : 

erefore direct judgmeDt to be entered for 












CD., 
Referee. 



No. 278. 

ii. On a part of the issues^ or on an account 

[Title.] 

To die court of ; 

A reference having been made to me, by order dated the .... 

day of , 18. ., to , in this action, 

I respectfully report : 

That I have heard both parties, and find the annexed account 
to be correct : [or, find the following facts] : 

CD., 

Referee, 



Sec. 3. Case and exceptions. 

See Nos. 265 to 267, 270 aiid 271, which may be substantially 
followed. 



/^ 



PART V. 



! 
I 



JUDGMENTS AND JUDGMENT EOLLS. 



Chapter L JUDGMENTS FOB THE PLAINTIFF, 
n. JUDGMENTS FOR THE DEFENDANT, 
m. JUDGMENTS FOR SOME OF THK PARTIES 

ON EACH SIDE, 
IV. JUDGMENTS ON APPEAL. 



CHAPTER L 

JUDGMENTS FOR THE PLAINTIFF. 

Title 1. In aotioks for monbt. 

2. In actions for chattels. 

3. In actions for lands. 

4. In actions for special relief. 

TITLE T. 

JUDGMENTS FOR THE PLAINTIFF IN ACTIONS FOR MONEY. 

Section 1. On failure to answer. 

2. On partial failure to answer. 

3. On trial 



^ The judgments are given here as they are to be entered in the judgment 
book. 

25 
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Sec 1. On failure to answer 

No. 279. 

L When the action is upon contract and the summons has been 
jjcrsonaUy served, 

[Title. J [Caption.] 

This action liaving been commenced on the .... day of .... 
. . . . , 18 . . , by the personal service of the summons [with a copy 
of the complaint] on the defendant, [or, defendants, naming them, 
and if the service has been made on different defendants on different 
daysj specify the times of each,'] and due proof having been made 
• and filed of such service,* and that no answer [or notice of ap- 
pearance] has been received from the defendant, [or, from any of 
the defendants,] [and on filing the clerk's report of the amount 

due as assessed by him,] it is now, on motion of , counsel 

for the plaintiff, adjudged that the plaintiff recover of the defend- 
ant [or, defendants, naming them] dollars, mentioned in 

the summons, [or, thus assessed,] with dollars costs 

of the action, making together dollars. 

[If the action be against defendants jointly indebted upon contract, 
and only some of them have been served, add at the end of the last 
form the following: but this judgment can be enforced only 
against the joint property of all the said defendants, naming them, 
and the separate property of the said defendants, naming them, who 
were served as aforesaid, and, if they are subject to arrest, and against 
the persons of the said last named defendants. 

If all the defendants have been served and some only of them 
defend, and the others might have been sv£d without them, so Hiat 
the judgment is taken under the third subdivision of section 136, add 
at the end of tJie form the folhtviiig: This action being hereby 
severed, leaving the plaintiff to proceed hereafter against the 
other defendant, or, defendants, naming them,] 

[In this case the judgment roll consists of the summons, complaint, 
or copies thereof, the proof of service of the summons, affidavit that 

^ The caption will show that twenty days have since elapsed. 
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no answer has been received, the clerk's report, if any, and a copy of 
the Judgment If an answer has been put in, and stricken out by the 
court, the answer and order to strike out should be inserted,^ 

No. 280. 

iL When the action is upon contract, atid the summons was served 
by publication, 

[Title.] [Caption.] 

The summons in this action having been ordered to be served 
by publication, and the time prescribed by the order for publi- 
cation against the defendant [or, defendants, naming them, and if 
the service has been made on different defendants on different days, 

specify the times of each] having expired on the day 

of , 18. .,* and due proof having been given to the 

court of such service, and that no answer [or notice of appear- 
ance] has been received from the defendant, [or, from any of the 
defendants,] and of the demand mentioned in the complaint, 
[and the plaintiff having filed, as required, satisfactory security 
to abide the order of the court, touching the restitution, etc., as 
specified in the third subdivision of section 246 ;] it is now, on 

motion of , counsel for the plaintiff, adjudged that 

the plaintiff recover of the defendant [or, defendants, naming 

them] dollars, with dollars costs of the 

action, making together dollars. 

[In this case the judgment roll consists of the summons, complaint ^ 
or copies thereof, the order for publication, affidavit of the publication, 
affidavit that 710 answer* has been received, and a copy of the judgment,] 

No. 281. 

iii. When the auction is not upon contract and the summoiis icas 
personally served, 

[TiTLE.| fCAPTION.J 

This action having been commenced on the .... day of 

. . . . , 18 . . , by the personal service of the summons [with a copy 

* The caption will show the lapse of 20 days, which must have elapsed 
after the publication. 
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of the complaint] on the defendant, [or, defendants, rvaming 
them ; and if the service has been Tnade on different deferidants on 
different days, sfpedfy the times of eaxh^ and due proof having 
been made and filed of such service, and that no answer [or notice 
of appearance] has been received from the defendant, [or, from 
any of the defendants,] and the damages sustained by the 
plaintiff by reason of the matters alleged in the complaint, 
having been assessed by a referee appointed by the court, 
[or, by a jury under the direction of the court,] it is now, on 

motion of , counsel for the plaintiff, adjudged that 

the plaintiff recover of the defendant [oTj defendants, nxtming 

them], dollars, the damages thus assessed, with 

dollars costs of the action, making together dollars. 

[In this case thejvdgment roll consists of the summons, complaint, 
or copies thereof, the proof of service of the summons, affidavit that 
no answer has been received, the order for assessment by a jury or by 
a referee, the certificate of assessment or referee^ s rqport, and a copy of 
the judgment] 

No. 282. 

iv. When the action is not upon contract, and the summons was 
served by puhlication. 

[TrriiK.] I Caption. J 

The summons in this action having been ordered to be 
served by publication, and the time prescribed by the order 
for publication against the defendant [or, defendants, naming 
them, and if the service has been made on different defendants on 
different days, specify the times of each] having expired on 

the day of , 18.., and due proof having been 

given to the court of such service, and that no answer [or notice 
of appearance] has been received fi'om the defendant, [or, fix>m 
any of the defendants,] and the damages sustained by the plaintiff 
by reason of the matters alleged in the complaint, having been 
assessed by a referee appointed by the court, [or, by a jury un- 
der the direction of the court,] [and the plaintiff having filed, as re- 
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quired, satiafectory security to abide the order of the courts 
touching the restitution, dc, as specified in the third subdivision 

of section 246], it is now, on motion of 

counsel for- the plaintiff, adjudged that the plaintiff recover of the 

defendant [or, defendants, naming theni], dollars [the 

damages thus assessed], with dollars costs of the action, 

making together dollars. 

[In this case the judgment roll consists of the summons and com- 
plaint, or copies thereof the order for publication, affidavit of the 
publication^ affidavit that no answer has been received, the order for 
assessment by a referee or by a jury, the referees report or the certifi- 
cate of assessment, and a copy of the judgment.^ 



Sec. 2. On partial failure to answer. 

No. 283. 

WTien the defendants answer sets up only a counter-claim less than 
the claim of the plaintiff, 

[Title.] [Caption.] 

The plaintiff having filed with the clerk a statement, admit- 
ting the counterclaim contained in the answer of the defendant 

\oT, defendants, naming them\, it is now, on motion of 

. . . ; , counsel for the plaintiff, adjudged that the plaintiff recover 

of the defendant [or, defendants, naming theni], dollars, 

being the excess of the plaintiff's claim over the said counter- 
claim, with dollars costs of the action, making together 

dollars. 

[In this case the judgment roll consists of the summons, pleadings, 
or copies thereof, the statement admitting the counter-claim, and a copy 
of the judgment^ 
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&c, 3. On trial. 

No. 284. 

i. Upon demui-rer {^tinder § 269). 

[Title.] f Caption. J 

This action having been brought to trial upon the issue of law 
arising upon the complaint and demurrer thereto [or, complaint, 
answer and demurrer to the answer, or, complaint, answer, reply 
and demurrer to the reply], and it appearing to the court that 
the plaintiff is entitled to judgment upon the said demurrer, it is 
now [on filing the clerk^s report, <tc,^ or such other auihonty as is 
required under the second subdivision of section 246], on motion of 
, counsel for the plaintiff, adjudged that the plain- 
tiff recover of the defendant [or, defendants naming Ihern] .... 

dollars, with dollars costs of the action, 

making together dollars. 

[Tn this case the judgment roll consists of Hie summons^ pleadings^ or 
copies thereof and a copy of the judgment The practice sometimes 
adopted of inserting Hie order allovring or overruling the demurrer^ 
with leave to amend, is irregular. That order has noplace in the 
judgment roll.] 



No. 285. 

ii. Ujjon a verdict. 

[Title.] [Caption.] 

This action having been brought to a trial by jury, and a ver- 
dict therein rendered for the phiintiflf, it is now, on motion of 
, counsel for the plaintiff, adjudged that the plain- 
tiff recover of the defendant [or, defendants, naming than], 

dollars, found by the jury, with dollars 

costs of the action, making together dollars. 
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[The jvdgm/ent roU in this case consists of the summons, pleadings, 
or copies thereof, the minittes of the trial, and a copy of the judgment 

Neither the hill of costs nor any other paper than those above men- 
tioned should he inserted in the roll, unless there he a case or exceptions, 
or some order made in the progress of the cause involving the merits 
and n^essarily affecting the judgment] 

No. 286. 

iii On trial ofissv/es of fact hy the court 

[Title.] [Caption.] 

This action having been brought to a trial by the court, a 
trial by jury having been duly waived, and a decision therein 

rendered for the plaintiff, it is now, on motion of , 

counsel for the plaintiff, adjudged that the plaintiff recover of the 

defendant [or, defendants, naming them] .- dollars, with 

dollars costs of the action, making together 

dollars. 

[In this case Ae judgment roll consists of the summons, pleadings, 
or copies thereof the decision, and a copy of the judgment] 

No. 287. 

iv. On tinal hy referee, 

[Title.] [Caption.] 

This order having been referred by an order dated the 

day of , 18 . . , to , of , to 

hear and decide all the issues therein, and the report of the said 

referee being filed, it is now, on motion of , 

counsel for the plaintiff, adjudged that the plaintiff recover of 

the defendant [or, defendants, naming them] dollars, 

with dollars costs of the action, making together .... 

dollars. 

[In this case the judgment roll consists of the summons, pleadings, 
or copies thereof, a copy of the order of reference, report, and a copy 
of the judgment] 
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TITLE IL 

JUDGMENTS FOE THE PLAINTIFF JN ACTIONS FOE CHATTELS. 

Seotion L On failure to answer. 
2. On trial. 

Sec 1. On failure to answer 

No. 288. 

L When the summons has been personally served, 
[Tttle.] [Caption.] 

This action having been commenced on the .... day of .... 

, 18 . . , by the personal service of the summons [with a copy 

of the complaint] on the defendant, [or, defendants, naming them, 
and if the service has been made on different defendants on different 
days, specify the times of each,'] and due proof having been given 
to the court of such service, and that no answer [or notice of 
appearance] has been received from the defendant [or, from any of 
the defendants,] [and the property claimed having been taken 
into the plaintiflf 's possession,] [and the value of the property 
claimed, and damages for the detention thereof having been 
assessed by a jury, under the direction of the court,] it is now, 

on motion of , counsel for the plaintiff, 

adjudged that the plaintiff recover [or, retain] possession of the 

said property, [or dollars, the value thereof, in case a 

delivery cannot be had,] and also recover. . . . dollars [damages, 
with dollars]costs of the action. 

[In this case thejudgm^ent roll consists of the summons, complaint, 
proof of service of summons, affidavit that no answer has been re- 
ceived, {the order to assess the damages, the minutes of the assessment,) 
and a copy of the judgment] 
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No. 289. 

ii When the summons was served by pvbltcatioru 
[T1TLB.J [Caption.] 

The summons in this action having been ordered to be served 
by publication, and the time prescribed by the order for publi- 
cation against the defendant [or, defendants, naming them^ and if 
the service lias been made on different defendants on different days, 
specijy the tim^ of each] having expired on the .... day of ... . 
T: ., 18. ., and due proof having been given to the court of 
such service, and that no answer [or notice of appearance] has 
been received from the defendant, [or, defendants, naming them,] 
and of the demand mentioned in the complaint, [and the plaintiff 
having filed, as required, satis&ctory security to abide the order of 
the court, touching the restitution, ^c, as specified in the third svh- 
division of section 246,] [and the property claimed having been 
taken into the plaintiff's possession,] [and the value of the pro- 
perty claimed, and damages for the detention thereof, having been 
assessed by a jury, under the direction of the court,] it is now, 

on motion of , counsel for the plaintiff, 

adjudged that the plaintiff recover [or, retain] possession of the 

said property, [or dollars, the value thereof, in case a 

delivery cannot be had,] and also recover dollars 

[damages, with dollars] costs of the action. 

[In this case th^jj/dgment roll consists of the summons^ complaint, 
order of publication^ affidavit of the publication, affidavit that no 
answer has been received, the order to assess the damages, the minutes 
of the assessment^ and a copy of the judgment'] 

Sec 2. On trial. 

No. 290. 

L Upon demurrer, 
[Title.] [Caption.] 

This action having been brought to trial upon the issue of law 
arising upon the complaint and demurrer thereto, [or, complaint, 

26 
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answer and demurrer to the answer, oTj complaint, answer, 
reply and demurrer to the reply,] and it appearing to the court 
that the plaintiff is entitled to judgment upon the said demurrer, 
[and the property claimed having been taken into the plaintiff's 
possession,] [and the value of the property claimed, and damages 
for the detention thereof, having been assessed by a jury, under 

the direction of the court,] it is now, on motion of , 

counsel for the plaintiff, adjudged that the plaintiff recover [tw, 

retain] possession of the said property, [or dollars, 

the value thereof, in case a delivery cannot be had,] and also 

recover dollars [damages, with dollars] 

costs of the action. 

[In this case the judgment roll consists of the summons^ pleadings^ 
or copies thereof the order to assess the damages, the minutes of the 
assessment, and a copy of the judgment^ 



No. 291. 

ii Upon a verdict 

[Title.] [Caption. J 

This action having been brought to a trial by juiy, and a 
verdict rendered therein for the plaintiff, [and the property 
claimed having been taken into the plaintiff's possession,] [and 
the value of the property claimed, and damages for the detention 
thereof, having been assessed by a jury, under the direction of 

the court,] it is now, on motion of , counsel for the 

plaintiff, adjudged that the plaintiff recover [or, retain] possession 

of the said property, [o?-, dollars, the value thereof 

in case a delivery cannot be had,] and also recover 

dollars [damages, with dollars] costs of the action. 

[In this case the judgment roll consists of the summons, pleadings, 
or copies thereof, a copy of the minutes of the trial and of thejudg- 
ment'\ 
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No. 292. 

iii On trial by the court 
fTiTLE.J [Caption.] 

This action having been brought to a trial by the court, a trial 
by jury having been duly waived, and a decision therein having 
been rendered for the plaintiff, [and the property claimed having 
been taken into the plaintiff's possession,] [and the value of the 
property claimed, and damages for the detention thereof having 

been found by the court,] it is now, on motion of , 

counsel for the plaintiff, adjudged that the plaintiff recover [or, 

retain] possession of the said proj)erty, [or dollars, the 

value thereof, in case a delivery cannot be had,] and also recover 

dollars [damages, with dollars] costs of 

the action. 

[In this case the jvdgment roll consists of the summons^ pleadings^ 
or copies thereof, the decision^ and a copy of the judgment^ 

No. 293. 

iv. On a trial by referee. 
[Title.] [Caption.] 

This action having been referred, by an order dated the 

day of , to , of , 

to hear and decide all the issues therein, and the report of the 
said referee being filed, [and the property claimed having been 
taken into the plaintiff's possession,] and damages for the deten- 
tion thereof having been found by the said referee, it is now, 

on motion of , counsel for the plaintiff, adjudged 

that the plaintiff recover [or retain] possession of the said pro- 
perty [or, dollars, the value thei-eof, in case a delivery 

cannot be had,] and also recover dollars [damages, 

with dollars] costs of the action. 

[In this action the judgment roll consists of the summons, plead- 
ings, a copy of the order of reference, the report, and a copy of the 
judgm^ntJ] 
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TITLE in 

JUDGMENTS FOE THE PLAINTIPP IN ACTIONS FOE LAND. 

SsonoK 1. On failure to answer. 
2. On trial 

Sec. 1. On failure to answer. 

No. 294. 

L When the summons has been personally served, 
[Title.] [Caption.] 

Tliis action having been commenced on the day of 

1 18 . . , by the personal service of the summons [with 

a copy of the complaint] on the defendant, [or, defendants, naming 
them, and if the service has been made on different defendants^ on 
different days^ specify the times of each^l and due proof having 
been given to the court of such service, and that no answer [or 
notice of appearance] has been received from the defendant, [or, 

defendants, naming them,'] it is now, on motion of , 

counsel for the plaintiff, adjudged that the plaintiff recover pos- 
session of the real property described in the complaint, with 

dollars costs of the action. 

[In this case the judgment roll consists of the summons and com- 
plaint, or copies thereof proof of service of summons, affidavit that no 
answer has been received, and a copy of the judgment.] 

No. 295. 

ii. When the summons was served by publication. 
[Title.] | Caption.] 

The summons in this action having been ordered to be served 
by publication, and the time prescribed by the order for 
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publication against the defendant [or, defendants, naming them, 
and if the service has been made on different defendants on differe^it 
days, specify the times of each] having expired on the .... day of 

, 18. ., and due proof having been given to the court 

of such service, and lliat no answer [or notice of appearance] 
has been received from the defendant, [or from any of the 
defendants,] and also of the demand mentioned in the complaint, 
[and the plaintiff having filed, as required, satis&ctory security 
to abide the order of the court, touching the restitution, ^c, as 
specified in the third subdivision of section 246,] it is now, on mo- 
tion of , counsel for the plaintiff adjudged that the 

plaintiff recover possession of the real property described in the 
complaint, with dollars costs of the action. 

[In this case the judgment roll consists of the summons and com- 
plmnt, or copies thereof the order for puhlicationj affidavit of publi- 
cation, affidavit thai no answer has been received^ and a copy of the 

judgment'] 

No. 296. 

iii. When damages are recovered, 

[As in either No, 294, or No, 295, to, Imt not including the words 
" it is now ;" and continue ;] and damages for the withholding 
thereof, having been assessed by a jury, under the direction of 

the court, it is now, on motion of , counsel for the 

plaintiff, adjudged that the plaintiff recover possession of the 

real properly described in the complaint, and also 

dollars damages, with dollars costs of the action. 

[The order for and minxites of assessment must be added to the 
judgment roflL] 



206 BOOK OF FORMS. 



JtTDGMENTS FOB THE PLAINTU7. 



Sec 2. On tbial. 

No. 297. • 

L On demurrer. 

[Title.] fCAPrioN.J 

This action having been brought to trial upon the issue of law 
arising upon the complaint and demurrer thereto, [or, complaint, 
answer and demurrer thereto, or, complaint, answer, reply and 
demurrer thereto,] and it appearing to the court that the plaintiff 
is entitled to judgment upon the said demurrer, it is now, on 

motion of , counsel for the plaintiff, adjudged that 

the plaintiff recover possession of the real property described in 
the complaint, with dollars costs of the action. 

[In this case the Judgment roll consists of the summons, pleadings, 
or copies thereof, and a copy of the judgment] 

\If damcuges are assessed, modify according to No. 296.] 

No. 298. 

iL Upon a verdict 
[Title.] [Caption. J 

This action having been brought to a trial by jury, and a ver- 
lict therein rendered for the plaintiff, it is now, on motion of . . . 

, counsel for the plaintiff, adjudged that the plaintiff 

recover possession of the real property described in the com- 
plaint, [and also dollars damages for the withholding 

thereof,] [and also dollars for the rents and profits 

thereof,] with dollars costs of the action, making 

together , ,, dollars. 

[In this case the judgment roll consists of the summons, pleading.^, 
or copies thereof a copy of the minutes of the trial, and a copy oftlie 
judgment] 



( 
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No. 299. 

iiL On trial by the court 
[Title.] [Caption.J 

This action having been brought to trial by the court, a trial 
by jury having been duly waived, and a decision therein having 

been rendered for the plaintiff* it is now, on motion of 

. .- , counsel for the plaintiff, adjudged that the plaintiff 

recover possession of the real property described in the complaint, 
[and alao dollars damages for the withholding there- 
of,] [and also dollars for the rents and profits thereof,] 

with dollars costs of the action, making together 

dollars. 

[In this case the judgment roll consists of the summons, pleadihgs, 
or copies thereof and a copy of the judgment] 

No. 300. 

iv. On trial by referee, 

[Title.] [Caption.] 

This action having been referred, by an order dated the 

day of , to , of , to hear 

and decide all the issues therein, and the report of the said referee 

being filed, it is now, on motion of , counsel fi)r 

the plaintiff, adjudged that the plaintiff recover possession of the 
real property described in the complaint, [and also dol- 
lars damages for the withholding thereof,] [and also 

dollars for the rents and profits thereof,] with doUai-s 

costs of the action, making together dollars. 

[In this case the judgment roll consists of the summons, pleadings, 
or copies thereof a copy of the order of reference, the repoi% and a 
copy of the judgment,] 



1 
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TITLE IV. 

JUDGMENTS FOR THE PLAINTIFF IN* ACTIONS FOR SPECIAL 

RELIEF. 

Section 1. On failure to answer. 
2. On trial 



Sec. 1. On FAILURE TO ANSWER, 

No, 301. 

i. When the summons has heen personally served. 
[Title.] [Caption.] 

This action having been commenced on the .... day of .... 

, 18. ., by the personal service of the summons [with a copy 

of the complaint] on the defendant [ or, defendants, naming ihem^ 
and if the service has been made on different defendants^ on different 
days, specify the times of each], and due proof having been given 
to the court of such service, and that no answer [or notice of ap- 
pearance], has been received, it is now, on motion of 

. . . . , counsel for the plaintiff, [and if notice of appearance has 
been served: after hearing counsel for the defendant, or, and on 
proof of due service on the defendant's attorney of notice of 
application for this judgment], adjudged that the defendant [or, 
defendants, naming them'], forthwith execute and deliver to the 
plaintiff a conveyance, with full covenants, to be approved by 
a justice of this court, of the real property described in the com- 
plaint, and that the plaintiff also recover of the defendant [or, 

defendants, naming them'], dollars, costs of the action 

[or, whatever rrvay be the special relief granted, with or imthout costsJ] 

[In this case the judgment roU consists of the summons and complaint, 
or copies thereof proof of service of summons, affidavit that no answer 
has been received, and a copy of the judgment'] 
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No. 302. 

ii. Wheii the, summons was served by pvblication. 
[Title.] • fCApnoN.J 

The summons in this action having been ordered to be served 
by publication, and the time prescribed by the order for publica- 



tion against the defendant [or, defendants, naming them, and if 
the service has been made on different defendants^ on different days^ 

specify the tim£s of each'], having expired on the .... day of 

. . . • , 18 . . , and due proof having been given to the court of such 
service, and that no answer [or notice of appearance], has been 
received from the defendant, [or, defendants, naming them'], and 
also of the demand mentioned in the complaint [and the plaintiff 
having filed, as required, satisfactory security to abide the order 
of the court touching the restitution, <fcc., as prescribed in the third 

subdivision of section 246], it is now, on motion of , 

counsel for the plaintiff [after hearing counsel for the defendant^ 
or, and on proof of due service on the defendant's attorney of notice 
of application for this judgment], adjudged that the defendant 
[or, defendants, naming them], forthwith execute and deliver to 
the plaintiff a conveyance, with full covenants, to be approved 
by a justice of this court, of the real property described in the 
complaint, and that the plaintiff also recover of the defendant 

[or, defendants, naming them], dollars Costs of the 

action [or, whatever may be the special relief granttd, wUh or wiOi- 
cut costs^ 

[In this case the Judgment roU consists of the summons and com- 
plaint, or copies thereof, affidavit of publication, affidavit that no 

answer has been received, and a copy of the judgmenL] 
27 
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Sec 2. Ol^ TRIAL. 

No. 303. 

i On demurrer, under complaint No, 158. 

[TiTLkJ fOAPTIOH.] 

This action having been brought to trial upon the complaint 
and demurrer thereto, [or, complaint, answer and demurrer 
thereto, or, complaint, answer, reply and demurrer thereto,] 
>nd it appearing to the court that the plaintiff is entitled to 
judgment upon the said demurrer, it is now, on motion of ... . 
, counsel for the plaintiff, adjudged : 

1, That the conveyance [describing it] dated the day 

of .... ...... 18.., executed by , to , 

was made with intent to defraud the creditors of the said ..... 
, and is void as against the plaintiff in this action ; 

2. That the property therein [or, in the complaint] described 
be sold by the sheriff [(tc, cls in foreclosure cases/] 

8. That the sheriff pay to the plaintiff the net proceeds of 
such sale, or so much thereof as will satisfy the amount of the 

judgment described in the complaint, being for 

dollars, with interest from the .... day of , 18. ., 

and dollars costs of this action ; 

, . 4. That if there be any surplus remaining after such payment^ 
the sheriff pay the same to the defendant or his attorney. 

[In this case the judgment roll consists of the summons, plead- 
ings, or copies thereof, and a copy of the judgment] 
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No. 304. 

u. On a verdict^ under complaint No, 141. 
[Title.] [Caption.J 

This action having been brought by order of the court to a 
trial by jury, and a verdict therein rendered for the plaintiflf, it is 

now, on motion of , counsel for the plaintiff, 

adjudged : 

1. That the contract set forth in the complaint was made under 
a mistake of material fects on the part of the plaintiff, and is 
therefore voidable by him ; 

2. That the defendant surrender the same to be canceled. 

[In this case the judgment roU consists of the summons, pleadings^ 
or copies thereof j a copy of the minutes of the trial, and a copy of 
the judgment^ 

No. 305. 

'm. Ona trud of issues of foot hy Ihe court, under eompiauU': 

No. 152. 

I 

[Title.] [Caption.] 

This action having been brought to trial by the court, and^ 
decision theiein liendered for the plaintiff, it is now> on motion 

•of , counael for the plaintiff, adjudged tbut 

the defendant [or, defendants, naming themj forthwith deliver^ito 
the plaintiff [describe the property,] and that the plaintiff also 

recover of the defendant [or, defendants, naming them] „. 

dollars costs of the action. :; 

[In this case the judgment roll consists of the summons, pleadingf, 
or copies thereof, ihe decision, and a copy of the judgment] 
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No. 306. 

iv. The like, under complaint No. 165. 
[TiTLB.] [Oaptioh.] 

l^Chmmencement as in preceding form:'] 

1. That the plaintiff recover of the defendants 

dollars, being the amount of the note made by the defendant 

; , and indorsed by the defendant ,with 

interest thereon, and also dollars costs of the action, 

making together dollars ; 

2. That upon the return of an execution against the defend- 
ants, unsatisfied in whole or in part, the plamtiff will be enti- 
tled to so much of the proceeds of the six notes lodged with 
the said Brown, as security for his said indorsement, as will be 
suflBicient to satisfy the same ; 

8. That R W. H. be appointed receiver of the said six notes 
or of the proceeds thereof; that before entering upon the execu- 
tion of his trust, he execute and file, in the proper office, a bond, 

with sufficient sureties, in the penal sum of $ , to be 

approved by a justice of this court, conditioned for the perform- 
ance of his trust, and shall thereupon be vested with all the rights 
and powers of his office ; 

4 That the said Brown transfer to the said receiver, the said 
six notes or such of them as remain, and the proceeds of such 
of them as have been paid ; 

5. That the said receiver collect, as far as practicable, the 
notes remaining unpaid, and apply the money received by him 
as aforesaid, after deducting his commissions, to the satisfiaction 
of the judgment aforesaid ; 

6. That if there be any surplus remaining thereafter, the same 
be paid to the defendant Jones. 

[ffudgmeni roU aa before.] 
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No. 307. 

Y. On a trial by referee, 
[Title.] [Caption.] 

This axjtion having been referred, by an order, dated the , . . . 

day of , to , of , to hear 

and decide all the issues therein, and the report of the said 

referee being filed, it is now, on motion of , 

counsel for the plaintiff, adjudged that the defendant [or, defend- 
ants, naming them'] forthwith execute and deliver to the plaintiff 
a conveyance, with fiill covenants, to be approved by a justice 
of this court, of the real property described in the complaint, 
and that the plaintiff also recover of the defendant [or, defend- 
ants, namiiig them'] dollars costs of the action [or what- 
ever may be the special relief granted^ with or without costs.] 

[In t/iis case ihejvdgment roll consists of the summons^ pleadings^ 
or copies thereof order of reference^ report^ and a copy of the jvdg- 
ment] 
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CHAPTER n. 

JUDGMENTS FOB THE DEFENDANT. 

Section 1. Judgment without trial. 
2. Judgment upon trial. 

Sec. 1. Judgment without trial. 

No. 308. 

Dismissal of the complaint for want of service. 
[Title.] [Captioh.J 

This axjtion having been commenced by the service of the 
summons, without a copy of the complaint, on the defendant, 
[e>r, defendants, naming those in tvhose favor the dismissal is taken,'] 
and the said defendant [or, the said defendants, ] having, on 
the .... day of » 18. ., served on the plaintiff's attor- 
ney a notice of appearance, and demanded a copy of the com- 
plaint, and due proof having been given to the court of such 
notice and demand, and that no copy of the complaint has been 

served, it is now, on motion of , counsel for 

the defendant, [ or, the said defendants, ] adjudged that the 
complaint be dismissed for want of service of a copy thereof^ and 
that the defendant [or, the said defendants,] recover of the 
plaintiff dollars costs of the action. 

[In this case the jvdgment roU consists of copies of the summons^ 
notice of appearance and demand of copy of the complaint, affidavit 
that no copy of the complaint has been served, and a copy of the 
judgment] 
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Sec. 2. Judgment upost tbial. 

No. 309. 

i. Dismissed of the complaint upon the merits after demurrer, 

[Title.] [Caption.] 

This action having been brought to trial upon the complain! 
and demurrer thereto [or, complaint^ answer and demurrer 
thereto, ot\ complaint, answer, reply and demurrer thereto], and 
it appearing to the court that the defendant [or, defendantfl^- 
naming them] is [or^ are] entitled to judgment upon the said 

demurrer, it is now, on motion of , counsel 

for the defendant, adjudged that the complaint be dismissed, upon 
the merits thereof, and that the defendant [ or, the said defend- 
ants,] recover of the plaintiff dollars costs of the action, 

[In this case the judgment roll consists of the summons^ pleadings^ 
or copies thereof and a copy of the judgment] 

No. 310. 

iL Dismissal of the complaint after a verdict. 
[Title.] [Caption,] 

This action having been* brought to a trial by jury, and a v^* 
diet having been found f^r the defendant [or, defendants, naming 

them], it is now, on motion of , counsel for defendant^ 

adjudged that the complaint be dismissed upon the merits of tbo* 
action, and that the defendant [or, the said defendants^ }< 
recover of the plaintiff dollars costs of the action. . 

[In tills case the judgment roll consisis of the summons, pleading 
or copies tiiereof, a copy of the minuses of the iriai, and a copy (^ih$ 
judgment] 
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No. 311. 

iiL Dismissal of the complaint on a trial of issues of fact by the court 

[Title.] [Caption.] 

Tliis action having been brouglit to trial by the court, [a trial 
Dy jury being duly waived,] and a decision therein rendered for 
the defendant for, defendants, naming them'], it is now, on motion 

of , counsel for defendant, adjudged that the complaint 

be dismissed upon the merits of the action, and that the defend- 
ant {or, defendants, naming them\ recover of the plaintiff 

dollars costs of the action. 

. [In this case the judgment roll consists of the summons, pleadings^ 
w copies thereof, the decision, and a copy of the judgment] 

No. 312. 

iv. Dismissal of the complaint on a trial by referee. 

[Title.] [Caption.] 

This action having been referred, by an order dated the .... 

day of , 18.., to ,of , to 

hear and decide all the issues therein, and the report of the 
referee in favor of the defendant [or, defendants, naming them'] 

being filed, it is now, on motion of , counsel for 

defendants, adjudged that the complaint be dismissed upon the 
merits of the action, and that the defendant [or, defendants, 

naming them] recover of the plaintiff dollars costs of 

the actioa 

[In this case the judgment roll consists of the summons, pleadings^ 
or copies thereof, a copy of the order of reference, the report, and a 
copy of the judgment] 
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CHAPTER III. 

JUDGMENTS FOB aOifE OF THE PASTIES ON EACH SIDE. 

No. 313. 

i Jvdgment in favor of some of the plaintiffs against aM the 
d^endants {under § 274). 

[Title.] [Caption.] 

This action having been brought to a trial by jury, and a 
verdict having been rendered in favor of tlie plaintiflfe, [A. B. and 
0. D., naming them'] against all tlie defendants, and in favor of 
the said defendants against the plaintiff, K F., it is now, on 

motion of , counsel for the plaintiffs, adjudged that 

the said plaintiffs, A. B. and C. D., recover of all the defendants 

dollars found by the jury, with dollars costs 

of the action, making together dollars. 

And it is further adjudged that as to the plaintiff, E. R, the 
complaint be dismissed upon the merits of the action, and that 

the defendants recover of the said E. F. dollars costs 

of the action. 

[In this case ihejvdgTnent roU consists of the summons^ pleadings, 
or copies thereof a copy of the minutes of trial, and a copy of the 
judgment] 

No. 314. 

iL Judgment in favor of aM the plaintiffs against some of the 
defendants, 

[TiTLB.] [Caption.] 

This action having been brought to a trial by jury, and a 
verdict having been rendered in fevor of all the plaintiffs against 
the defendants, [A B. and C. D., naming them] and in favor of 
the defendant, E. F, against all the plaintiflfe, it is now, on 

motion of , counsel for the plaintiffe, adjudged that 

28 
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the said plaintiffs recover of the defendants, [A. B. and 0. D., 

naming theni] dollars, found by the jury, with 

dollars costs of action, making together 

dollars. 

And it is ftirther adjudged that the complaint be dismissed on 
the merits of the action, as against the defendant, E. R, and that 
he recover of all the plaintiffs dollars costs of the action. 

[i?i this case the judgment roll consists of the summons, pleadings^ 
or copies thereof a copy of the minutes of trial, and a copy of the- 
judgment. 

No. 315. 

iii. Judgment in favor of some of the plaintiffs, against some of 
the defendants. 

[Title.] [Caption.] 

This action having, been brought to a trial by jury, and a 
verdict having been rendered in favor of the plaintiffs, [A. B. 
and C. D., naming ihem] against the defendants, [E. F. and G. 
H., naming them] and against the plaintiff, [J. K.,] in favor of 
all the defendants, and in favor of the defendant, [L. M.,] against 

all the plaintiffs, it is now, on motion of , counsel 

for the plaintifib, adjudged that the said plaintifiBs, A B. and C. 

D., recover of the defendants, R F. and G. H., , dollars^ 

found by the jury, with dollars costs of the action, 

making together dollars. 

And it is further adjudged that as to the plaintiff, J. EL, the 
complaint be dismissed upon the merits of the action, as against 
all the defendants, and that they recover of the said J. K. .... 
.... dollars costs of the action. 

And it is further adjudged that the complaint be dismissed on 
the merits of the action, as against the defendant, L. M., and that 
he recover of all the plaintiffs dollars costs of the action. 

[In this case the judgment roU consists of the summons, pleadings, 
or copies thereof, a copy of the minutes of the trial, and a copy of the 
judgment.] 
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CHAPTER IV. 

JUDGMENTS ON APPEAL. 

No. 316. 

JudgmeTU of affirmance at the general term, 
[Title.] [Caption.] 

The appeal fix)m the judgment entered in this action on the 

day of ) 18 . . , having been brought to the 

general term, it is now, on motion of , counsel for re- 
spondent, after hearing , counsel for appellant, adjudged 

that the said judgment be aflEirmed, and that the respondent 
recover of the appellant , costs of the appeal.* 

No. 317. 

Judgment upon a record remitted from the court of appeals. 

[Title.] [Caption.] 

An appeal from the judgment entered in this action on the 

day of , 18 . . , having been taken to the court 

of appeals, and the record remitted from that court being filed, 

it is now on motion of , counsel for , 

adjudged that [^foUow the judgment of the court of appeals,^ 



* It is sometimes the practice to repeat the judgment appealed from in the 
judgment of affirmance, adding the amount of the first judgment to the costs 
of affirmance. This is irregular and embarrassing, as it makes the docket of 
judgments against the appellant larger than the amount he owes. 



^ I 
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TITLE rV. 

JUDGMiaTTS FOB THE PLAINTIFP IN* ACTIONS FOB SPECIAL 

Section 1. On failure to answer. 
2. On trial. 



Sec. 1. On pailurb to answer. 

No. 301. 

i. When the summons has heen personally served. 
[Tttlb.] [Caption.] 

This action having been commenced on the .... day of .... 

, 18 . . , by the personal service of the summons [with a copy 

of the complaint] on the defendant [ or^ defendants, naming them, 
and if the service has been made on different defendants, on different 
days, specify the times of each], and due proof having been given 
to the court of sucli service, and that no answer [or notice of ap- 
pearance], has been received, it is now, on motion of 

. . . . , counsel for the plaintiff, [and if notice of appearance has 
been served: after hearing counsel for the defendant, or, and on 
proof of due service on the defendant's attorney of notice of 
application for this judgment], adjudged that the defendant [or, 
defendants, naming ffiemli, forthwith execute and deliver to the 
plaintiff a conveyance, with full covenants, to be approved by 
a justice of this court, of the real property described in the com- 
plaint, and that the plaintiff also recover of the defendant [or, 

defendants, naming iherri], dollars, costs of the action 

[or, whatever may he the special relief granted, with or without costs."] 

[In this case the judgment roll consists of the summons and complaint, 
or copies thereof, proof of service of summons, affidavit that no answer 
has been received, and a copy of the judgment] 
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No. 302. 

ii. When the summons was served by publication, 

[Title.] • [Caption.J 

The summons in this action having been ordered to be served 
by publication, and the time prescribed by the order for publica- 



tion against the defendant [or, defendants, naming themy and if 
the service has been made on different defendants^ on different days^ 
specify the times of each], having expired on the .... day of ... . 

, 18. . , and due proof having been given to the court of such 

service, and that no answer [or notice of appearance], has been 
received from the defendant, [or, defendants, naming them'], and 
also of the demand mentioned in the complaint [and the plaintiff 
having filed, as required, satisfactory security to abide the order 
of the court touching the restitution, <fcc., as prescribed in the third 

subdivision of section 246], it is now, on motion of , 

counsel for the plaintiff [after hearing counsel for the defendant^ 
or, and on proof of due service on the defendant's attorney of notice 
of application for this judgment], adjudged that the defendant 
[or, defendants, naming themi], forthwith execute and deliver to 
the plaintiff a conveyance, with full covenants, to be approved 
by a justice of this court, of the real property described in the 
complaint, and that the plaintiff also recover of the defendant 

[or, defendants, naming them\^ dollars dosts of the 

action \(yr, whatever may be the special relief granttd^ with or with- 
out costs^ 

]In this case the judgment roU consists of the summons and com^ 
plaint, or copies thereof, affidavit of publication, affidavit that no 

answer has been received, and a copy of the judgment] 

27 



222 BOOK OF FORMS. 



iOUTION. 



ants, in &vor of the plaintiff [or, defendants] against the de- 
fendants {or, plaintiff] for dollars, as appears by 

the judgment roll, filed in the oflSce of the clerk of the county 
of 

And whereas, the said judgment was docketed in your 

county on the .... day of » 18. ., and the sum of 

dollars, with interest from the .... day of 

, 18. ., is now due thereon : 

Therefore we command you, that you satisfy the said 
judgment out of the personal property of the said judgment 
Hftbtors within your county ; or if sufficient personal property 
cannot be found, then out of the real property in your county 
belonging to such judgment debtors on the day when the said 
judgment was docketed in your county, or at any time there- 
after, in whose hands soever the same may be, and return this 
execution, within sixty days after its receipt by you, to the clerk 
of the county of 

Dated , the day of , one thousand 

eight hundred and 

a BL, 

Atiomeyfor [Plaintyffi] 



No. 319. 

iL Against the joint property of oil, and Hie individual property of 
some of the defendants {under § 136.) 

[As in No. 318, to the words "due thereon," and continue:'] 

Therefore we command you, that you satisfy the said judg- 
ment out of the joint personal property of all the defendants, and 
the separate personal property of the said E. F. [naming the de- 
fendants served] within your county; or, if sufficient personal 
property cannot be found, then out of the real property belonging 
jointly to all the defendants, or separately to the said R F., 
within your county, on the day when the said judgment was 
docketed [Ac, as in No. 818, to the end.] 
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No. 320. 

iii Against property in the hands of a trustee, 

[As in No, 818, to the words " due ttereon," describing thejvdg* 
merit debtor^ " as executor," " as heir," or otherwise^ and continue:^ 

Therefore we command you, that you satisfy the said 
judgment out of the personal property in the hands of the said 

, as executor , [or, as trustee of ... . 

, or othenvisa, <ta] 

No. 321. 

iv. Indorsement on execution where it is necessary. 

[TitlkJ 

Levy $ , with interest from the {date of entering judg- 

ment^ besides your fees. 

G. H., 

[Date,] [Plainiiff^s] Attorney. 
To THE Sheriff of the County of 

No. 322. 

V. Indorsement where an installment is due {under § 384.) 
[TitlbJ 

Levy $ , with interest thereon from the day 

of ) 18. ., being the amount now due on the judgment 

within mentioned, and also $ , costs thereof, with 

interest thereon from the day of , 18. ., besides 

your fees. 

G. H., 

iDate.] Plaintiff 's Attorney, , 

To the Shbbiff of the County of 
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No. 323. 

^ Indorsement where the judgment is for a debt secured by mart- 

yage. 

[TitlkJ 

Levy $ , with interest from the .... day of , 

18. ., besides your fees; but not on any part of [describing the 
property,'] being the premises mortgaged by the defendant to 

, by mortgage, dated the .... day of , 

18 . . , and recorded in the office of the of the county 

of , in Uber of mortgages, page . . . ., for 

securing the debt for which the judgment herein was rendered. 

G. BL, 
Plaintiff^s Attorney. 

To THE ShBRIFP op THE CoUNTY OF 

No. 324. 

vii Mjcecution against the person. 

To THE Sheriff of the County of 

Whereas, judgment was rendered on the day of 

. . . ., 18. ., in an action in the court of , 

between , plaintiff, and , defendant, 

in favor of the , against the , for .... 

dollars, as appears by the judgment roll, filed in the 

office of the clerk of the county of ; 

And whereas, the said judgment was docketed in your 

county on the .... day of » 18 . . , and the sum of 

dollars with interest from the .... day of 

. . . ., 18. ., is now due thereon ; 

And whereas, an execution against the property of the said 

has been duly issued to the sheriff of the county 

of \or, to you] and returned unsatisfied ; 
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Therefore we command you, that you arrest the said; 

, and commit him [or, them] to the jail of your 

county until he [or, they] shall pay the said judgment, or be dis-, 
charged according to law. 

Dated , the day of , one 

thousand eight hundred and sixty .... J 

G. H., 

IPhintiff^s] Attorney. 
Sec 2. Executions tor specific property. 

No. 325. 

i For chattels. 

To the Sheriff of the County of : 

Whereas, judgment was rendered on the .... day of 

. . . . , 18 . . , in an action in the court, between 

, plaintiff, and , defendant, in 

favor of the , against the .' . , 

for th6 possession of the following described personal property, 
viz. : [describe the same particidarly] or if a delivery thereof 

cannot be had then for dollars, the value thereof, duly 

assessed, and also for [state the nature of the judgment and the sums' 
recovered for damages and for costs in accordance with the judgment']- 
as appears by the judgment roll, filed in the office of the clerk of 
the county of : 

And whereas, the said judgment was docketed in your 

county on the day of > 18 . . , and the sum 

of dollars with interest from the day of 

. . . . , 18 . . , is now due thereon ; [and dollars addi- 
tional, with interest as aforesaid, in case the property is not 
delivered:] 

Therefore we command you, that you deliver the said 

property to the said ; and that you satisfy the said * 

sum of dollars, [damages and ccwfc,] with interest a«j 

29 
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aforesaid, and, also, in caae a delivery of the said property can- 
not be had, the further sum of dollars, with interest 

as aforesaid, out of the personal property of the said judgment 
debtor within your county ; or if sufficient personal property 
cannot be found, then out of the real property in your county 
belonging to such judgment debtor on the day when the said 
judgment was docketed in your county, or at anytime thereafter, 
in whose hands soever the same may be ; and return this execu- 
tion, within sixty days after its receipt by you, to the clerk of the 
county of 

Dated, {<tc., as in No. 824] 

No; 326. 

iL For lands. 

f fet itffjU flff t\t State Bf litto |ff4 



»i 
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"Whereas, judgment was rendered on tht .... diy of 

. . . . , 18. ., in an action in the court, between 

, plaintiff, and , defendant, in 

fevor of the , against the , 

for the possession of the following described real property, 
yiz. : [describe the same particularly^ and also for [state the 
nature of judgment and the sums recovered for rents and profits^ 
and for costs, in accordance loith the judgment,'] as appears by the 
judgment roll filed in the office of the clerk of the county 

of ; 

And whereas, the said judgment was docketed in your 

county on the day of 7 18. ,, and the sum of 

dollars is now actually due thereon ; 

Therefore we command you, that you deliver possession 

of the said real property to the said ; and 

that you satisfy the said sum of dollars, out of the 

persona] property of the said judgment debtor within your 
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county ; or if sufficient personal property cannot be found, then 
out of tlie real property in your county belonging to such judg- 
ment debtor on the day when the said judgment was docketed 
in your county, or at any time thereafter, in whose hands soever 
the same may be ; and return this execution, within sixty daya 
after its receipt by you, to the clerk of the county of 

Dated, [etc., as in No. 324.] 
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CHAPTER IL 



PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 



SscnON 1. Against the judgment debtor. 
2. Against third persons. 



Sec 1. Proceedings against the judgment debtor. 

No. 327. 

L Affidavit of return of execuiion unsatisfied, 
(Title.] 

County of : John Smith, of , the 

[[plaintiff,] [or, the attorney for the plaintiff,] being duly sworn, 
says as follows : 

1. Judgment was rendered in favor of the [plaintiff] against the 

.above named John Jones, in the court, on the .... day 

of , 18, , , for dollars ; 

2. The judgment roll in this action has been filed with the 
clerk of the county of ; 

[8. The said judgment has b<een docketed in this county;] 

4. An execution was duly issued thereon on the day of 

, 18, , , against the property of the said Jones, to the 

sheriff of the county of , which has been returned 

[wholly] unsatisfied; 

5. The said Jones resided, [or, had a place of business,] when 

the same was issued, at , , in this county. [Or, 5, 

The said Jones does not reside in this state.] 

JOHN SMITBL 
Sworn, &c 
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No. 328. 

ii Order to attend eocamination {under § 291.) 
rTiTLEj 

It appearing to tlie undersigned, by affidavit, that a judgment 

has been rendered in the court, in favor of the above 

named [plaintiff,] against the above named [defendant,] for ... 

dollars; that the judgment roll has been filed in the 

office of the clerk of the county of . . . ; and that an 

execution has been duly issued to the sheriff of the said county, 
and returned by him unsatisfied : Therefore, in the name of 

You, , ARE COMMANDED to appear before . . . 

, at the , in the of , 

on the .... day of , 18 . ., at o'clock in the 

. . . noon, to make discovery concerning youi property [or, con- 
cerning the property held by you as executor of, <tc.] 

And you are further commanded not to dispose of, or 
in any manner interfere with any of your property [o? , any of 
the property held by you as aforesaid] not exempt fi'om execu- 
tion, until after your examination as aforesaid. 

[Date,] [Judffe^s signature,'] 

No. 329. 

iii. Order to surrender property (under §§ 291, 296.) 
[Title.] 

On the affidavit of John Smith, dated the day of 

. . . . , 18 . . , and the examination of the above named John Jones, 
taken before me, whereby it appears that an execution has been 
duly issued in this action [and returned unsatisfied,] and that the 
said Jones has in his possession the following property, which 
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ought to be applied to the satis&ction of the same, [describing it^l 
it is now, on motion of counsel for : 

Ordered : That the said Jones forthwith deliver the said pro- 
perty [or, pay the said money] to the above named [name of 
judgment creditor,'] to be applied to the satisfaction of the judg- 
ment herein. 

[Z^.] \Judge^8 signature.'] 

No. 330. 

iv. Order appointing recover. 

fTlTLB.J 

The above named John Jones having been examined before 
me, in proceedings supplementary to execution, on motion of 
, counsel for , 

Ordered : 1. That C. D., of , [counselor at law,] be 

appointed receiver of all the property of the said judgment 
debtor, not exempt j&om execution ; 

2, That the said receiver execute to [the derk of this court] a 
bond, with [two] sufficient sureties, to be approved by a justice 

of this court, in the penalty of dollars, for the faithfiil 

performance of his trust, and file the same with the clerk of 
the ; 

8. That the said receiver be invested with the usual rights 
and powers of receivers in such cases, upon the filing of the said 
bond; 

4 That the said judgment debtor deliver to the said receiver 
tin money and other property now in his possession, except pro- 
perty exempt £rom execution, [and excepting also his earnings 
during the sixty days preceding the date hereof] 

{Date.'] {Judges signature.] 
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Sec 2. Proceedings against third persons. 

No. 331. 

i Affidavit of Ihe indAtedness of a third person to the judgment 

dfbior. 

[TitlbJ 

County of : A. B., of , being 

diily sworn, says as follows : 

1. Judgment was rendered in this action, in the 

court, on the .... day of , 18. ., in favor of the .... 

. . . . , against the , for dollars ; 

2. An execution was duly issued thereon against the property 
of the said [name of the judgment debtor to whom the third person 

is indebted^'] to the sheriff of the county of [where the 

third person resides;'] 

3. Benjamin Brown, of , has in his possession, as 

I am informed and believe, property belonging to the said judg- 
ment debtor. 

[Or, 3. B. B., of , is, as I am informed and believe, 

indebted to the said judgment debtor in an amount exceeding 
ten dollars.] 

Sworn, &c. A B. 

No. 332. 

ii Order to attend examination, 
[Title.] 

It appearing to the undersigned by affidavit, that an execution 
has been issued against the above named [narne of judgment 
debtor,] and that you are indebted to him in a sum exceeding ten 
dollars [or, that you have property belonging to him :] 

Therefore, in the name of 

^t l^jlt iof t\t S^Mt of ftlw |0rt : 

You, , ARE COMMANDED to appear before 

, at the , in the of , on the 
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.... day of , 18. ., at .... o'clock in the . . . .noon, to 

be examined concerning the premises. 

[Judge^s signature,! 
[Date.] L «y -y J 



No. 333. 

iiL Order to pay dd)t or aurrender property. 
[Title.] 

On the affidavit of , dated the .... day 

of J 18. -, and the examination of Benjamin Brown, 

whereby it appears that the said Brown has certain property of 
the above named John Jones, the judgment debtor herein, to 

wit : 

[or, that the said Brown 

is indebted to the above named John Jones, the judgment debtor 

herein, in the sum of dollars] ; and on motion of ... . 

, counsel for , 

Ordered : That the said Brown pay [or, deliver] to the above 
named [name of judgment creditor'] the said money [or, property] 
to be applied to the satisfaction of the judgment herein. 

[Judge^s signature.] 

[Date.] 



PART VII. 



APPEALS. 



Chaptbr L notice OP APPEAL. 

IL UNDERTAKING ON APPEAL, 
in. ORDER STAYING PROOEEDINGa 



CHAPTER I. 

NOTICE OF APPEAL. 

No. 334. 

i. Notice of appeal to ike court of appeals, 

[Title.] 

Please take notice, that the plaintiff [or, defendant] appeals to 
the court of appeals from the judgment [or, order] entered 

herein, at the general term of the court, on the .... 

day of , 18. ., [affirming] the judgment [or, order] of 

the [special term], entered on the .... day of , 18. . 

[or specify the parts appealed from], 
[Date.] 

Yours, &c., 

A. B., 

• Attorney for 

To C. D., Mq,j Attorney for 

To E. F., Esq., Glerk of 



1 
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No. 335. 

ii. Notice of appeal to the general term^ from a judgment 
[Title.] 

Please take notice that the appeals to the general 

term, from the judgment entered herein on the .... day of ... . 

, 18 . . ; \or specify the parts appealed from^ 

[Date^ address and signature.^ 

No. 336. 

liL Notice of appeal to the general term^ from an order. 
[Title.] 

Please take notice that the appeals to the general 

term, from the order entered [<fcc., as in the preceding form\. 

No. 337. 

iv. Notice of appeal from a justice^ s judgrnent 

County of : In justice's court, before , Esq.» 

justice of the peace of the town of 

John Smith 

against 
John Jones. 



Please take notice that the appeals to the 

court of ........ from the judgment given herein on the .... 

day of , 18. ., for dollars damages and coets, 

upon the following grounds : 

1 

2 

8 

[JDafe.] 

Yours, &a, 

John Jones, 
AppeUanU 

To , Esq.^ Justice. 

To John Smith, Esq.y Bespmdent 
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CHAPTER IL 



UNDERTAKING ON APPEAL. 



Seotiok 1. On appeals to the general term or court of appeals. 
2. On appeals to a county court. 



Sec. 1. On appeal to the general term or court of 

APPEALS. 

No. 338. 

i. For costs on appeal to the court of appeals {under § 334). 
SUPEEME COUET. 



John Smith 

against 
John Jones. 



Whereas, on the .... day of , 18. ., the [plain- 
tiff] recovered judgment against the [defendant], in the 

• ..., for ; 

And whereas, the [defendant] intends to appeal therefrom 
to the court of appeals ; 

Now, THEREFORE, we, Benjamin Brown, of [mer- 
chant], and Daniel Down, of [tailor], undertake 

in the sum of two hundred and fifty dollars, that the said [de- 
fendant] shall pay all costs and damages that may be awarded 

iigainst him on such appeal. 

[^Signatures' 

\JvsHficaMon and acknowledgment as in No. 238.] 
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No. 339. 

ii To stay proceedings on a judgment for money {under § 335). 
[TitleJ 

Whereas, on the .... day of , 18. ., the 

recovered jadgment against the , in the 

, for dollars ; 

And whereas, the intends to appeal therefrom 

to the , and desires to stay all proceedings 

thereon ; 

Now, THEREFORE, we, Benjamin Brown, of [mer- 
chant], and Daniel Down, of [tailor], undertake 

in the sum of two hundred and fifty dollars, that the said 

shall pay all costs and damages that may be awarded 

against him on sach appeal ; and also in the further sum of , . . 

dollars, that if the said judgment, or any part thereof, 

b3 affirmed, the said shall pay such amount as 

shall be so awarded, and all damages awarded against him on 

such appeal. 

[Signatures.'] 

\Justification and acknowledgment as in No, 238.J 

No. 340. 

iii. To stay proceedings on a judgment for chattels {under § 336). 
[Title.] 

Whereas, on the .... day of > 18 . , , the .... 

recovered judgment against the , in the 

, for the possession of ; 

And whereas, the intends to appeal there- 
from to the , and desires to stay proceedings 

thereon ; 

Now, therefore, we, , of , , 

and , of , , undertake, in the 
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sum of two hundred and fifty dollars, that the said 

shall pay all costs and damages that may be awarded against . . . 

.... on such appeal ; and also in the further sum of ' . . . 

. . , . dollars, that the said shall obey the judgment 

rendered on such appeal. 

[Signatures,'] 
IJustification and acknowledgment as in No. 238.] 

No. 341. 

IV. To stay proceedings on a judgment for lands. 

[Title.] 

{As in No, 339 to the words " in the further sura of 

dollars," and continue:'] that during the possession of the said 

property by the said , he will not connnit nor 

permit any waste thereon ; and in the further sum of 

dollars, that if the said judgment be affirmed, he shall pay the 

value of the use and occupation of the said property, from the 

time of this appeal until the delivery of the possession thereof 

[If damages have been awarded^ or judgment has been rendered for a 

deftdency on a mortgage, add:] and also in the further sum of . . 

dollars, that if the said judgment, or any part thereof, 

be affirmed, the said shall pay such amount as 

shall be so awarded, and all damages awarded against 

.... on such appeal. 

[Signatures,] 

[JiLstification and axiknowledgmerU as in No, 238.] 
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No. 342. 

VL To stay proceedings on a justice^ sjvdgmeiit {ybnder §§ 355, 356.) 
[Title. I 

Whereas, on the .... day of , 18. ., judgment was 

rendered in this action, against the , for 

dollars ; 

And whebeas, the said intends to appeal 

therefrom to the court of , and desires to 

stay proceedings thereon ; 

Now THEREFORE, we, ,' of , .... 

, and , of , of , undertake, 

that if judgment be rendered against the said , on 

such appeal, and execution thereon be returned unsatisfied, in 
whole or in part, we will pay the amount unsatisfied 

{Svgnmtwres^ 

[JusH/icaUon he/ore a judgt^ 
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CHAPTER III. 

ORDERS STATmO FROCEEDINOS. 

No. 343. 

Order to stay proceedings peruMng appeal {under §§ 839, 848).* 

[Title.] [Caption.] 

The having appealed to the , fix>m 

the •, on motion of , 

counsel for , after hearing , 

counsel for ; 

Ordered : That all proceedings on the judgment [or, order] 
appealed from be stayed until the determination of the said 
appeal 

J. ij., 
CUrk. 



' It will be observed that this order is onlj necessary when the appeal ii 
from an order, or when the appeal being from a judgment to the general term, 
no secoritj has been given. 



PART VIII 



MISCELLANEOUS PEOCEEDING& 



Chapter I. SUBMISSION OF CONTROVERSY WITH- 
OUT ACTION, 
n. SUMMONS AGAINST JOINT DEBTORS, ETC. 
III. CONFESSION OF JUDGMENT. 
rV. PAPERS ON ARGUMENT AND APPEAL. 



CHAPTER I. 



SUBMISSION OF CONTROVERSY WITHOUT ACTION. 

{Under Chap. 1, Title XII.) 

No. 344. 

i. Case agreed upon, 
[Title.] fCouNTY.l 

L On the .... day of 18 . . , James Smith died, 

seised of a farm in the town of , county of 

, bounded 

11. Before his death he made and published his will in due 
form to pass real estate, by which he appointed the plaintiff, 
John Smith, executor of the same, and devised the said farm in 
the following words : 

"I give and devise my farm in the town of ., 

to my two grandchildren, George Smith and William Smith, and 

31 
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their heirs forever ; the said lot of land to be disposed of as 
follows, by my executor, that is to say, the said farm shall not 
at any time hereafter be sold or alienated, but my said executor 
shall, from time to time, lease the same on such terms as he may 
deem most advantageous to my said ^andchildren, and the rents 
of the same shall be annually paid by my said executor to my 
said grandchildren, in equal proportions, and if either of my said 
grandchildren, or their children, desire to occupy any part of my 
said farm, he or they shall have a preference over any other ap- 
plicant on paying a reasonable rent therefor. And in case either 
of my said grandchildren shall die without lawful issue, then and 
in such case my will is that the share of the one so dying shall 
inure to the benefit of the survivor and the heirs of such survi- 
vor forever." 

III. The said will was duly proved, and letters testamentary 
duly granted thereon to the plaintiff, by the surrogate of the 
county of , on the . . . . day of , 18. .. 

IV. On the day of > 18 . ., the above 

named George Smith died without issue. 

V. The said farm is in the possession of the defendant, William 
Smith. 

The parties claim as follows : 

1. The plaintiff claims that he is entitled to an undivided baJf 
of the said lot of land, during the life of the defendant ; 

2. The defendant claims that the pMntiff has no interest in the 
same. 

We, the above named plaintiff and defendant, agree upon the 

foregoing case, and submit the same to the court 

of , to determine the following questions in differ- 
ence between us: 

1. Whether the plaintiff is entitled to any share or interest in 
the said farm ; 

2. If entitled to any, to what share or interest he is so 
entitled. 

[Pate."] [Signatures.'] 
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No. 345. 

11. Affidavit annexed. 

County of : John Smith ana William Smith, 

the above named plaintiff and defendant, being duly sworn, each 
for himself says as follows : 

1. The controversy between us, depending upon the facts 
above stat^ed, is real ; 

2. l^his proceeding is taken in good faith, to determine our 
respective rights. 

[Signatures,'} 
Sworn, &c. 



No. 346. 

iii. Judgment, 
[Title.] [Caption.] 

A case agreed between the parties above named, without 
action, having been presented to this court, with a submission 
thereof and affidavit in due form, and argued at the general term 

by , of counsel for the said plaintiff, John 

Smith, and by , of counsel for the said de- 
fendant, William Smith, it is now adjudged that under the will 
of the said James Smith, and since the death of the said George 
Smith, the said John Smith is entitled to one undivided half of 
the farm mentioned in the case, for the life of the said William 
Smith ; and that the said John Smith do recover the said undi- 
vided half from the said William Smith. 



244 BOOK OF FORMS. 



SmiMOlTB AGAINST JOIirT DEBTORS. 



CHAPTER II. 

SUMMONS AGAINST JOINT DEBTORS AND OTHERS 

{Under Chap. 2, of Tide XII.) 

No. 347. 

i Summons. 

[Title.] [County.] 

Whereas, a judgment was recovered in tliis action on the . • . . 

day of » 18 . . , for [describing the judgment^ 

in which action you were not originally served with the summons, 
you are now summoned to show cause, within twenty days 
after the service hereof, why you should not be bound by the 
judgment in the same manner as if you had been originally 
summoned. 

Yours, &c^ 

A. B., Judgment Oreditorj 
or C. D., Attorney for JudgToent Creditor^ 

No, . . street [Albanyl\ 

No. 348. 

ii. Affidavit annexed. 
[Title.] 

County of : A. B. [the plaintiflF], being duly 

sworn, says as follows : 

1. The judgment recovered in this action has not been satis- 
fied, to my knowledge, information, or belief. 

2. The amount due thereon is dollars. 

A. B. 

Sworn, &c. 
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CHAPTER III. 

CONFESSION OP JUDGMENT. 
{Under Chap. 3, Titk XII.) 

Seotion 1. Statement of debts actually due. 

2. Statement of debts to become due. 

3. Statement of a liability incurred by the plaintifil 

4. Affidavit and judgment 



Sec. 1. Statement of debts actually due. 

No. 349. 

L For goods sold and ddivered. 
[Title.] [Oouhtt.J 

I, Jolin Jones, authorize 

Jni^Snttni bj confesnony bnt^ont action, 

To be entered against me, in favor of John Smith, for 

dollars, for the following cause : 

I. On the .... day of , 18. ., at , 

the plaintiff sold and delivered to me [dry goods, or^ iron, or^ 

hardware, ^c.,] of the value of dollars [at a credit 

of months].* 

John Jones. 
[Albany, January 1, 1861.] 

^ It is not necessary to state that the price was not paid, or that it is justly 
due, or to become due. Lannvng v. OxrpmUr^ 20 N. Y., 458. 
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No. 350. 

ii For money lent 

[Title.] [County.] 

[A5 in No, 349, to the word " cause."] 



• 



L On the .... day of , 18. ., at , the 

plaintiff lent me dollars, payable on demand,- with 

interest 

II. On the .... day of , 18. ., at , the 

plaintiff lent me dollars, on the same terms. 

IIL On the .... day of , 18. ., I paid to the plaintiff 

dollars on account 

[Date.'] [Signatures,] 



No. 351. 

iiL For the price of real property, 

[Title.] [Countt.J 

\A.s in No, 349, ix> the word " cause."] 

I. On the day of , 18. ., at , the 

plaintiff sold and conveyed to me [a piece of land in the town 
of , bounded as follows : ] ; 

n. I then promised to pay dollars for the same. 

[Date,'] [Signatures,'] 
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No. 352. 

iv. On an account 

[As in No. 349, to the word "cause."] 

I. I have received from the plaintiff, for my benefit, the fol- 
lowing money, goods, and semces, of the value and at the times 
stated as follows • 

1860. 
June 1. Wheat delivered at my store in , $402 12 

July 6. Barrels delivered at , 124 25 

" 18. Flour delivered at , 505 00 

Aug. 10. Cash, 50 00 

" 20. Transportation of my goods from 

to , 87 68 

n. I have paid or delivered to the plaintiff, on account thereof, 
the following moneys, or goods, of the value and at the times 
stated as follows : 

1860. 

Aug. 18. Cash, $24 00 

Oct 10 Groceries, 92 00 

[jDafe.] [SignjaturesJ\ 
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No. 353. 

V. On a promissory note. 

fTiTLE-J [County.] 

[As in No. 349, to the word " cause."] 

L [Slate the consideration of the note as fully as ifjvdgvient were 
confessed upon that^ instead of the nofes.] 

IL On the day of , 18. ., in consideration 

thereof, I made to the plaintiff my promissory note for the sum 

of dollars, payableon the . . • • day of , 18. ., 

[or, payable days after date]. 

[Date."] [Signature.'] 

No. 354. 

vi By an indorser^ to his indorsee. 
[Title.] [County.] 

[^5 in No. 349, to the word " cause."] 

I. In consideration of [ dollars guarantee commis- 

sion paid to me by the plaintiff,] on the day of 

18. ., I indorsed to him, before its maturity, a promissory note, 

made by one William Brown, on the day of 

18. ., at , to [my order], for the sum of dol- 
lars, payable on the .... day of , 18. ., [or, payable 

.... days after date]. 

II. The same was dishonored. 

[Date.'] [Signa;lure.] 
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No. 355. 

vii. By art indorser, to a remote indorsee, 

[Title.] [County.] 

[As in No, 349, to the word " cause."] 

L I indorsed and negotiated, before its maturity, a bill of ex- 
change, made by one William Brown, on the .... day of .... 

. . . ., at , requiring one John Robinson to pay to [my 

order] dollars, [days aftersight thereof]. 

IL The same was afterwards transferred to the plaintiff. 

HL The same has been dishonored. 

[Date,'] [Signature,'] 



No. 356. 

viiL In other cases, 
[Title.] [County.] 

[State the facts as in any of the preceding forms of complaint; 
speaking in the first person^ confessing^ instead of charging ihem^ and 
giving the particulars^ 

Sec 2. Statement or debts to become duk 

No. 357. 

i. For goods sold and ddivered^ on an unexpired credit 
[Title.] . [County.] 

[No. 849 is sufficient, showing the term of credit. But to this and 

the subsequent forms in this section MAY be added the folhtving 

article: 

32 
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IL This confession of judgment is made to secure the plaintiff 
in case of non-payment of the said sum when due.] 

[Date.] [Signature,] 

No. 358. 

ii. For money lent 

[Title.] [County.] 

[As in No. 849, to the word "cause."] 

L On the .... day of , 18. ., at , the 

plaintiff lent me dollars.* 

n. I promised to repay the same on the .... day of , 

18... 

[Date.] [Signahi^re.] 

No. 359. 

iii On a promissory note; by (he makers 

[TtCUC.] fOoDMTT.J 

[As in No. 853.] 

No. 360 

iv. By an indorser. 
[Title.] [County.] 

» 

[As in No. 354, or No. 355, omitting the allegation of dishonor.] 
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Sec, 3. Statement of a liability inouered by the 

PLAmriFF. 

No. 361. 

L To secure an accommodation indorser, 

lAs in No. 349 to the wards " favor of," and continue:'] John 

Smith, for dollars, to secure him against liability 

for the following cause : 

On the .... day of , 18.., at , 

the plaintiff indorsed, for my accommodation, a promissory note 

made by [me], dated the .... day of , 18. ., at 

, to the order of , for the sum of 

dollars, payable . . . ^ after date ; and 

delivered the same to me. 

[Date,'] [SignatureJ] 

No. 362. 

ii. Affidavit annexed. 

County of : John Jones, the defendant, being 

duly sworn, saya that the foregoing statement of indebtedness 

\orj liability], is, in all respects, true. 

[Signature.'] 
Sworn, Jcc. 

No. 363. 

iii Indorsement of Judgment 

On filing the within statement and affidavit, it is adjudged by 

the court, that the plaintiff recover of the defendant 

.... dollars, within confessed, together with 

dollars costs, making together dollars. 
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CHAPTER IV. 

FAFEBS ON ABaUMENT AXD APPEAL. 

No. 364. 

L Arguvus^at papers for the general term, when there hxis been no 

appeal 

1. Where exceptions have been directed to be heard at the 
general term, pursuant to section 265, the argument papers should 
contain the pleadings and the exceptions. 

2. Where a verdict has been taken, subject to the opinion of 
the court, pursuant to section 265, the argument papers should 
contain the pleadings, the verdict, and the point to be submitted 
to the court, with so much of the evidence as may be necessary 
to explain it. 

No. 365. 

ii. Appeal Book. 

1. In case of appeal from a judgment, the appeal book should 
contain the notice of appeal and the judgment roll. 

2. In case of appeal from an order, the appeal book should 
contain the notice of appeal, the order appealed from, and the 
papers on which it was made. 
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33 
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money received, generally, 27 21 

for goods sold by factor, 28 22 

through mistake, 29 23 

money "peAd to a third party, 30 23 

by surety, 31 24 

goods sold and delivered at a fixed price, 32 25 

reasonable price, 33 26 

to a third party, 34 26 

to defendant's family, 35 27 

goods sold but not delivered, at a fixed price, 36 27 

reasonable price, 37 28 

not accepted, 38 28 

deficiency on resale, 39 29 

price of real property conveyed, 40 30 

sold but not conveyed, 41 30 

services, at a fixed price, 42 31 

reasonable price, 43 32 

and materials, at a fixed price, 44 32 
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No. Page. 
CoHPLAiiTTB — ( Continued), 

for services and materials at a reasonable price, 45 33 

rent reserved in a lease, , 46 33 

use and occux>ation, at a fixed rent, 47 34 

reasonable rent, 48 34 

board and lodging, 49 35 

freight, 60 35 

passage money, 51 36 

on an award, 52 36 

a foreign judgment, 53 37 

an instrument for the payment of money only,. • 54 38 

a bond for the payment of money only, 55 38 

promissory notes : 

payee against maker, • 56 39 

first indorsee against maker, 57 39 

subsequent indorsee against maker, 58 40 

first indorsee against indorser, 59 40 

subsequent indorsee against first indorser, 60 41 

last indorser, .., 61 41 

intermediate indorser, 62 42 

all prior parties, 63 42 

inland bills of exchange : 

drawer against acceptor, • • 64 43 

payee against acceptor, - 65 43 

first indorsee against acceptor, • 66 44 

subsequent indorsee against acceptor, 67 44 

payee against drawer, 68 45 

first indorsee against indorser, 69 45 

subsequent indorsee against first indorser, 70 46 

last indorser, 71 46 

intermediate indorser, 72 47 

all prior parties, 73 47 

foreign bills of exchange : 

payee against drawer, 74 48 

acceptor, 75 48 

insurance policies : 

on vessel, • 76 49 

cargo, 77 50 

freight, 78 51 

general average, 79 51 

particular average, « 80 52 

fire policy, 81 53 

correcting alleged mistake, 82 54 

life policy, 83 55 

guaranty, • « • • • 84 56 

debts created by statute : 

for an escape, 85 57 
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No. Page. 
Complaints — ( Continued ) . 

penalty under license law,. 86 58 

metropolitan police law, 87 59 

several causes of action, 88 59 

for damages on breach of contract : 

on breach of agreement to convey land, ••«......« 89 61 

purchase land, 90 62 

for not delivering goods sold, « • . 91 63 

for discharging from employment, 92 64 

not employing, 93 6& 

not serving, 94 65 

defective workmanship, 95 66^ 

on apprenticeship agreements ; master against father, 96 66 

apprentice against master,.... 97 67 

on bond for fidelity of a clerk, 98 6S 

undertaking of bail, 99 69 

covenants of title ; grantee against grantor, 100 70 

tenant against landlord, 101 70 

warranty of chattels, , 102 71 

real estate, 103 72 

agreement of indemnity, . . 104 72 

charter party, •...., 105 73 

for damages upon wrongs : 

for trespass on land, , , 106 74 

chattels, .* , 107 75 

conversion of personal property, 108 75 

against warehouseman, 109 76 

sheriflf, for not executing process, 110 76 

false return, Ill 77 

for procuring property by fraud, 112 7& 

inducing plaintiff to speculate, by fraud, 113 79 

procuring credit for a third party, by fraud, 114 80 

insurance by fraud, 115 80 

erecting a nuisance, ; 116 82 

continuing a nuisance, 117 83 

obstructing a way, 118 83 

diverting a watercourse, .•....., 119 84 

waste, , , ., 120 85 

assault and battery, 121 85 

with special damage, 122 86 

false imprisonment, 123 86 

injuries caused by negligence, 124 87 

the same, against a railroad, 125 8& 

the same, by an executor, &c., 126 89 

libel ; libelous on its face, 127 90 

not libelous on its face,. ...... 128 90 

slander ; actionable words, 129 91 



L 
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No. Page. 
Complaints — ( Continued ) . 

slander ; words speciallj actionable, 130 91 

malicious prosecution, 131 92 

slander of titte, 132 93 

for specific property : 

for land ; bj owner, 133 94 

title and possession of land, 134 94 

land ; by tenant, , 135 95 

general form, 136 95 

chattels wrongfully taken, 137 96 

detained, 138 96 

against fraudulent purchaser 

and transferee, 139 97 

for special relief : 

for specifio performance, 140 98 

rescission of contract, 141 99 

foreclosure of mortgage, 142 100 

redemption, 143 101 

partition, common form, 144 102 

on account of waste, 145 103 

determination of claims to land, 146 104 

Vacating assessment, 147 105 

forfeiture and eviction, on account of waste, 148 107 

injunction against waste, 149 108 

abatement of a nuisance, 150 108 

injunction against diversion of water, 151 109 

for restoration of chattels, and injunction, 152 109 

creditor's action on Judgment of a court, 153 110 

of a justice, 154 112 

against trustees, 155 112 

for interpleader, 156 113 

dissolution of partnership, 160 117 

divorce from bonds of matrimony, 160 117 

bedand board, 162 119 

for an elective office, 163 120 

a non-elective office, 164 121 

for ordinary and special relief united ; 

for ordinary judgment on a note, and to reach collateral secu- 
rities, 165 123 

damages on, and injunction against a nuisance, 166 124 

Confession op judgment for debts due : 

on goods sold, 349 245 

money lent, 350 246 

price of land, 351 246 

on account, 352 247 

a promissory note, 353 248 

an indorsement, ..•••••.••«••.*••• •••••••. *. 864 24A 
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No. Pi^e. 
CoiTFBSSioir OF JUDGMENT foT dcbts due — ( Continued). 

an indorBement, 355 249 

in other cases, 356 249 

for debts to become due : 

on goods sold, • 357 249 

in other cases, 250 

for a liability incurred bj plaintiff, , 361 251 

affidavit annexed to, 362 251 

indorsement on, , 363 251 

CONSIDEBATION, WANT OP I 

defense of, 192 136 

CONTEBSION OF CHATTELS: 

complaint for, 108 75 

GOBFOBATION : 

complaint by foreign, 19 15 

against trustees of dissolved, 155 112 

defense of " no such corporation," 188 134 

COUNTEBCLAIH : 

alone, 230 153 

and defense, 231 153 

and several defenses, 232 154 

Covenant fob title: 

complaint for breach of grantee against grantor, 100 70 

tenant against landlord, 101 70 

Cbbdit unexpibed: 

defenseof, 201 140 

Gbeditob's action : 

on judgment of a court of record, 153 110 

justice, 154 112 

Damage doing : 

defense of, 226 150 

Damages on bbeach of contbact: 

complaints for, 61 

Damages on wbongs: 

complaints for, 106 74 

Debt : 

complaints for, 20 

Deceit : 

complaint for procuring property by fraud, 112 78 

for inducing plaintijQf to enter into a speculation by fraud, .... 113 79 

for procuring credit for a third person by fraud, 114 80 

against directors of a corporation for fraudulent statements, . . 115 80 

for the recovery of goods obtained by fraud, 139 96 

see Sheriff, 
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No. Page. 
Decision : 

ofajudge, 268 181 

with findings of a jury on special issue, • 269 182 

Defamation : 

complaints for, 90 

Defenses, setebal: 

answers containing, 151 

Dexubbbb : 

to the whole complaint, 167 125 

part of the complaint, 168 126 

to the answer, 233 155 

to the reply, 236 157 

Denial : 

answers of, 128 

Dischaboe in insolyenct: 

defense of, 206 142 

Dissolution of pabtnebship : 

complaint for, 160 117 

DiSTBESS : 

defense of goods taken on, 226 150 

DiTOBCE FBOH THE BONDS OF HATBIHONT : 

complaint for, , 161 117 

bed and board, complaint for, 162 119 

DiJBESS : 

defense of, 195 137 

Ehplothent : 

complaints for breach of contract of, 92 64 

complaints for breach of contract of, 93 65 

Escape : 

complaint against a sheriff for, • 85 57 

Eviction : 

defense of, 219 147 

Exceptions : 

on trial by jury, 267 180 

bythe court, , 271 187 

by referee, • 191 

notice of, 270 187 

Executob : 

complaint by an, •..••• 6 7 

against, 8 9 

by executor against railroad, 126 89 

execution against, 320 223 
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No. Page* 
Execution for money : 

against the property of all the judgment debtors, 318 221 

joint property of all, and individual property of some 

of the debtors, 319 222 

property in the hands of a trustee, 320 223 

indorsements on, » 223 

against the person, • 324 224 

forchattels, 325 225 

for land, 326 226 

proceedings supplementary to. See Supplementary Proceedings, 

Factor : 

complaint against, 28 22 

False return: 

complaint against a sheriff for, Ill 77 

False imprisonment: 

complaint for, 123 86 

Foreclosure of mortgage : 

complaint for, 142 100 

Forfeiture of estate for waste : 

complaint for, • 148 107 

Fraud : 

defense of, 194 336 

Freight : 

complaint for, 50 35 

Goods sold and delivered : 

complaint for, at a fixed price, 32 25 

at a reasonable price, 33 26 

to a third party at defendant's request, 34 26 

to defendant's family, 35 27 

Goods sold but not delivered : 

complaint for, at a fixed price, 36 27 

reasonable price, 37 28 

Goods sold but not accepted : 

complaint for the price of, 38 28 

deficiency on resale of, 39 29 

Goods sold : 

complaint for not delivering, 91 63 

Goods, notes and services : 

complaint for, 88 59 

Guaranty : 

complaint on, 84 66 
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So* Page. 
HuSBAin) AND WIPE : 

complaints against, 22 17 

complaints against, 23 18 

Ihpbibonment : 

complaint for false, , 123 86 

Indemnity : 

complaint on agreement of, 104 72 

See Bondj Guaranty, 

Infant: 

complaint by, , , . . . 20 16 

Infancy : 

of plaintiff, defense of, 183 132 

of defendant, defense of, , 190 136 

Injunction : 

by a judge, 248 167 

with order to show canse, 249 168 

bytbeconrt, 250 168 

undertaking on application for, 247 167 

against waste ; complaint for, 149 108 

against diversion of water ; complaint for, 151 109 

against a nuisance ; complaint for, ••• 166 124 

against injury to chattels ; complaint for, 152 109 

Injuries to the person : 

complaints on willful, 85 

negligent, 87 

Insolvency : 

Defenseof, 206 142 

Instrument : 

for payment of money only ; complaint on, • 54 38 

Insurance (marine) policy: 

complaint on ; vessel lost, 76 49 

cargo lost, , 77 50 

freight lost, 78 61 

general average, 79 51 

particular average, 80 62 

Insurance (fire) policy: 

complaint on, 81 63 

correcting alleged mistake in the policy, 82 64 

Insurance (life) policy: 

complaint on, . • • 83 66 

34 
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No. Page. 
Intebfleadeb : 

complaint for, 156 113 

notice of motion for, 157 114 

affidavit on motion for, 158 114 

order of, 169 115 

Joint stock cohpakt : 

complaint by, 17 13 

JUDOMENT : 

complaint on a foreign, 53 37 

defense to action on, 200 139 

defense of former, 209 143 

Judgments fob the plaintiff in actions fob money : 

on failure to answer, in actions upon contract, after personal service, 279 194 

in actions upon contract, after service hj publication, 280 195 

in other actions, after personal service, 281 195 

in other actions, after service by publication, 282 196 

on partial failure to answer, 283 197 

on trial, upon demurrer, 284 198 

a verdict, 286 198 

by the court, 286 199 

by referee, 287 199 

Judgments fob the plaintiff in actions fob chattels : 

on failure to answer, after x)ersonal service, 288 200 

after service by publicatioD, 289 201 

on trial, upon demurrer, 290 201 

averdict, 291 202 

by the court, 292 203 

by referee, 293 203 

Judgments fob the plaintiff in actions fob land : 

on failure to answer, after personal service, 294 204 

after service by publication, 296 204 

when damages are recovered, 296 205 

on trial, upon demurrer, 297 206 

averdict, 298 206 

by the court, 299 207 

by a referee, 300 207 

Judgments fob the plaintiff in actions fob special belief : 

on failure to answer, after personal service, 301 208 

after service by publication, 302 209 

on trial, upon demurrer, 303 210 

a verdict, 304 210 

bythecourt, 305 211 

by the court, another form, 306 211 

byreferee, 307 213 



INDEX. 267 

No. rage. 
JnDGHEirtS FOB TBB BEFEimANT : 

without trial, dismissing complaint^ 808 214 

upon trial, dismissing complaint on demurrer, 309 215 

after verdict, 310 215 

on trial by the court, 311 216 

by referee, 312 216 

JUIMMENT FOR SOME OF THE FABTIES ON EACH SIDE : 

some of the plaintiffs against all the defendants, 313 217 

all the plaintiffs against some of the defendants, 314 217 

some of the plaintiffs against some of the defendants, 315 218 

JtJDGHElSrT ON APPEAL : 

af5.rmance at the general term, 316 219 

under remittitur from court of appeals, 317 219 

on submission of controversy without action, 346 243 

by confession. See Confession of JudgmevU, 

JUSISDICTION : 

defense of want of, 182 132 

Land : 

complaint for the price of land conveyed, 40 30 

sold but not conveyed, 41 30 

on breach of agreement to convey, 89 61 

to purchase, ' 90 62 

for the possession, by the owner, 133 94 

by a tenant, 135 95 

general form, • 136 95 

for title and possession, by the owner, 134 94 

special relief in relation to, 98 

foreclosure of mortgage on, 142 100 

redemption of, 143 101 

partition of, 144 102 

partition of, 145 103 

determination of claims to, 146 104 

vacating an assessment on, 147 105 

Leave and license : 

defense of, 225 150 

Libel: 

complaint for words libelous in themselves, 127 90 

words not libelous in themselves, 128 90 

defenses to action for, 147 

defense and mitigation of, 229 152 

Lien: 

defense of, .... 226 160 

Limitations : 

defense under statute of, « 210 143 
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No. Page. 
Lunatic : 

complaint bj 10 10 

agadnst . • • • 11 11 

Malicioub pbobecution : 

complaint for • 131 92 

Masbiagb : 

of plaintiff; defense of 184 133 

of defendant ; defense of 185 133 

of defendant; defense of ' 191 135 

Masbied woman: 

complaint against 21 16 

See Husband and Wife, 

Master and sebyant : See Apprentieeship, Services, 

Mistake : 

complaint for money received through 29 23 

defense of 193 136 

Monet lent: 

complaint for • 26 20 

Monet paid : 

complaint for, to a third party at defendant's request, ... 30 23 

by a surety, 31 24 

Monet beceiyed: 

complaint for, common form, 27 21 

price of goods sold by a factor, » 28 22 

through mistake, 29 23 

Mobtgagb : 

complaint for foreclosure of • . 142 100 

for redemption from 143 101 

Necbssabies fubnished defendant's familt : 

complaint for 35 27 

defense to action for 198 138 

Negligence : 

complaints on injuries caused by 87 

NON-JOINDEB OF A NECESSABT FABTT : 

defense of 186 134 

defense of 187 134 

Notes : See Promissory Notes, 

Notice : 

of motion for order to interplead, , 157 114 

of exceptions, , 270 187 

Noyation : 

defense of • 207 142 



I 



INDEX. 269 

"No, Page. 
Nuisance : 

oomplaint for damages caused by erection of 116 82 

continuance of 117 83 

forabatement of 150 108 

for damages and injunction against 166 124 

See Walercoursey Way. 

Opficb : 

complaint for an elective 163 120 

a non-elective 164 121 

Ofpiobb : 

complaint by public, 12 11 

Obdeb: 

of interpleader, « 159 115 

of arrest, 239 161 

for reference to appoint a receiver, «....• 255 172 

to report a receiver, 256 173 

confirming referee's report, 257 173 

to deliver property, 258 175 

to satisfy part of plaintiff's claim, ... 259 175 

of reference, 188 

staying proceedings on appeal, 343 239 

to judgment debtor to attend examination, 328 229 

to surrender property, 329 229 

to third x)erson to attend examination, 332 312 

to pay debt, &c., 333 232 

appointing a receiver in supplementary proceedings, 330 230 

Pabtitiok of beal pbopebty: 

complaint for 144 102 

on account of waste, *. 145 103 

Pabtkebship : 

complaint for dissolution of * *. . . . 160 117 

Passage hoztbt: 

complaint for 51 36 

Payment : 

defense of ; 202 140 

answer disputing amount and pleading 212 144 

answer disputing amount and pleading 213 144 

Fevalties : 

under license law, complaint for • • • • 86 58 

under metrox>olitan police law, complaint for 87 59 

Pendbnct of anotheb action : 

defense of 189 135 
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No. Page* 
Plbadikob : 

oomplaints, » / 5 

demxuTers to complaints, 125 

answers, • • • » 127 

demurrer to answer, » 155 

replies, 156 

demurrer to reply, 157 

Policy. See Inturance. 

Pbiyilboed publication: 

defense of 221 148 

communication, defense of 222 148 

communication, defense of 223 148 

pBOCBBDiiros 8UFFLEHENTABT TO EXBClTTioK. See Supplementary Proceedings. 

Pbomissobt notes : complaints on. 

payee against maker, 56 39 

first indorsee against maker, 57 39 

first indorser, 59 40 

subsequent indorsee against maker, 58 40 

first indorser, 60 41 

last indorser, 61 41 

intermediate indorser, 62 42 

maker, first and second indorsers, 63 42 

Railboad company : 

complaints against, for negligence, 88 

Real pbopebty. See Land. 

complaints for special relief in relation to • • 98 

foreclosure of mortgage on • 142 100 

redemption of 143 101 

partitionof 144 102 

partition of 145 103 

determination of claims to 146 104 

Rbceiyeb : 

pending suit : appointment of • 172 

complaint hy 13 12 

in supplementary proceedings : appointment of 330 230 

complaint by 14 12 

of a bank : complaint by 15 13 

complaint against 16 13 

Redemption of real pbopebty : 

complaintfor 143 101 

Refebence : 

order of, by consent 272 188 
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No. Page. 
Rbfbbeitcb — ( Continued ) . 

order of, compulsorily, in cases of account, 273 188 

for taking account before judgment, 274 189 

for taking account after judgment, 275 189 

on a question of fact aside from the pleadings, 276 190 

report of referee on all the issues, 277 190 

on part of the issues, or on an account, 278 191 

Rbnt. 

complaint for rent reserved in a lease, . . • 46 33 

use and occux>ation at a fixed rent, 47 34 

at a reasonable rent, 48 34 

board and lodging, 49 35 

Rbplt : 

to counterclaim, 234 156 

to defense in avoidance, 235 156 

Requisition of personal pbopbbtt: 

affidavit on 242 164 

requisition on the sheriff, 243 165 

undertaking by plaintiff, 244 165 

hy defendant, 245 165 

against claim of third person, 246 166 

Rescission of contbact : 

complaint for 141 99 

Sale: 

complaints on breach of agreements of 63 

Self-defense : 

defense of 224 149 

Services. 

complaint for services at a fixed price, 42 31 

at a reasonable price, . . • • 43 32 

and materials, at a fixed price, « 44 32 

at a reasonable price, 45 33 

for breach of contract to employ, 92 64 

for breach of contract to employ, 93 65 

to serve, 94 65 

against a builder for bad workmanship, 95 66 

See Apprentice's agreement, 
Shebiff : 

complaint against, for escape, 85 57 

for false return, Ill 77 

for not executing process, 110 76 

Slandeb : 

complaint for, words actionable in themselves, 129 91 

words not actionable in themselves, 130 91 

Slandeb of title : 

complaint for, ,« 132 93 

Special belief : 

complaints for, • 98 
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No. Page 
Specific fe^fobmakce : 

complaint for, 140 98 

Statute : 

complaints upon debts created by, 57 

Statute op frauds : 

defense of, 196 137 

Statute of limitations : 

defense of, 210 143 

Summons : 

in actions on contract for money only, complaint served, 1 1 

in other actions, complaint served, • 2 2 

in actions on contract for money only, complaint not served, ..... 3 2 

in otlier actions, complaint not served, 4 3 

against joint debtors and others, 347 244 

Supplementary proceedings after execution: 

against the judgment debtor ; affidavit, 327 228 

order to attend, 328 229 

order to surrender property, 329 229 

order for receiver, 330 230 

against third persons ; affidavit, 331 231 

order to attend, 332 231 

order to pay debt, &c., 333 232 

Surety : 

complaint for money paid by 31 24 

against • 84 56 

defense to action against 211 144 

Surrender : 

defense of, 218 146 

Tender : 

defense of, 203 140 

Title : 

complaints on covenants of, • • • . • 70 

Trespass : 

upon land ; complaint for, . . * 106 74 

upon chattels, ^. 107 75 

Trial and its iNomENTS, 177 

Trlaji by jury, 177 

Trial by the court, 181 

Trial by referee, 188 

Trustees of a dissolved corporation : 

complaint against, 155 112 
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No, Page. 

Truth op publication : 

defense of, 220 147 

Undertaking : 

ou order of arrest, 238 160 

of bail, common form, 240 162 

in action for chattels, 241 162 

on requisition for chattels, by plaintiff, 244 165 

by defendant, , 245 165 

against claim, 246 166 

on injunction, 247 167 

on attachment, 252 169 

on appeal to the court of appeals, for costs, 338 235 

to stay proceedings, 339 236 

to a county court, 342 238 

of bail, complaint on, 99 69 

Ubk and Occupation : 

complaint for, at a fixed rent, 47 34 

at a reasonable rent, 48 34 

Usury : 

defense of 197 138 

Verdict : 

in an action for money only, 260 177 

for chattels, 261 178 

for land, 262 178 

subject to the opinion of the court, 263 179 

special, 264 179 

Warehouseman : 

complaint against, for refusal to deliver goods, 109 76 

Warranty : 

Complaint for breach in relation to chattels, 102 71 

land, 103 72 

defense of breach of 216 146 

defense of breach of. - 217 146 

Waste : 

complaint for treble damages on 120 85 

for partition or damages on 145 103 

for forfeiture and eviction for 148 107 

lor injunction against 149 108 

Watercours^: 

complaint for damages, on diversion of. 119 84 

for injunction against diversion of. 151 109 

Way; 

complaint for damages, on obstruction of 118 83 

35 
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